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FOREWORD 



I am pleased to h,ave the opportunity to introduce Law in 
" United States History: A Teacher Resource Manual s This docu- 
raent should prove most useful as supplementary materials- for 
survey level or advanced U.S. History courses; 'it has been 
specifically designed for- use at the mid-school, junior high, 
and high school levels. 

Law in United States History addresses many landmark cases 
of constitutional law which students may choose to compare with 
cases of current interest. The authors of Law In United States 
History have provided significant coverage of the role of law 
in this country's history. Their treatment of law goes well 
beyond that provided in traditional history ' textbooks . 

This manual has been reviewed thoroughly by content area 
specialists, as well as, Department of Education attorneys. It 
is recommended for consideration by local schools since Law in 
United States History provides excellent support material for 
the Law in Government component of the .New Mexico High School 
Proficiency Examination • 

On behalf' of the State Board and State Department of 
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INTRODUCTION 



ScoAc^Iij any pottticcU. quoAtion aAl6(i6 in thd iinJXdd Statd6 thaZ 
U not ^QAolved, 6oona/i o/i tatd^, into a jadiaial qaution. 

- MdxiA de Toaquzvitlo, 

Law is integral to the study of United States history. 
A recognition of the vital constitutional issues of different 
periods in history brinqs with it an understandirig of the 
social, political, and e^ onoraic forces which shaped those 
periods. Law-related issues and themes also serve as a uni- 
fying thread whicb can inform students ' understanding 'of our 
aovernmental institutions and demonstrate the reLevance of 
history to their lives. * . 

The activities in this volume are an attempt to provide 
a stimulating format for the examination of the important law- 
related issues and themes in U.S. history. Among th.e themes 
in the activities which teachers can develop and extend are 
the following : . . 

* the dynamics of conflict between the needs of society at 
large and individual liberties; 

* the relationship of the individual to state authority 
and federal authority; 

* the evolution of the extension of individual rights; 

* the shifting balance of power among the three branches 
of Government; 

★"the influence of social and economic conditions on 
judicial decision-making; and 

* the Constitution as an instrument of governance. 



Strategies 

The activities in this volume employ a variety of instruc-, 
tional strategies which are designed to maximize student in- 
volvement and motivation in the learning process. Students 
are challenged to use the skills of critical thinking, reason- 
ing, problem^solving, and inquiry. Among the strategies in- 
cluded are the following: 

opinion poll/survey -^can be used to clarify views and 
values on a particular issue. , 

role play - allows students to assume roles and appreciate 
•other points of view while providing springboard for discussion. 

simulation - involves students in realistic experiences 
modeled after actual or hypothetical procedures . 

ca se study - promotes thorough examinatiori of -legal 
questions by asking students to examine facts, identify issues, 
understand arguments, "and support decisions. The case study 
is an essential strategy in studying law and legal reasoning. 
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mock trial- - allows first-hand experience in trial pro- 
cedure and enhances communication, reasoning, and qroup 
process skills. - -a . y ^^t> 

appellate court simulation - requires that students 
deliver argurnens for appellant and appellee in actual Supreme 
Court cases. 

adversary mogel - modified version of appellate simulation 
has two attorneys" argue befpre one "justice" 
_ learning stations - provides structured learning environ- 
ment while allowing students to move about freely, and pro- 
mote the gathering and svnthesizing of information. 

How to Use the Resource Manual 

The activities are grouped into four sections roughly 
corresponding -to the chronological periods of most U.S: his- 
tory courses: Section I-^ Colonial Period Through Revolution; 
Section II, Growth of a New Nation; Section- III, Civil- War 
Through Industrialization; and- Section IV, The Modern flra 
Some of the activities reach across different periods in order 
to provide a sense of .historical continuity of the legal themes 
and issues which arise from events of different eras. Other 
activities, and in particular the Bill of Rights case studies 
in Section II, are not in chronological sequence but can be 
used effectively to make the provisions of the Bill of Rights 
concrete and relevant to students. " . " ^ 

Each activity has a cover jjage which describes the activity., 
suggests where in the curriculum to use it, recommends time 
allocations, and explains the procedures for using it. Grade 
levels, either 8th or 11th or both are also suggested, but " 
teachers should use their discretion as to the appropriateness 
of the materials, for their students. 

There are a wealth of additional activities that could be • 
included in this manual. Some are currently in progress. 
Please contact the New Mexico Law-Related Educatio- Project 
with your suggestions, criticisms, and reactions to this volume. 
After a period of field testing and evaluation, a revised 
edition will be prepared. 
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SECTION I 
THE COLONIAL PERIOD THROUGH REVOLUTION 
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Title ; INDIANS AND SETTLERS: WHAT ^IS YOUR OPINION? ^ 

" Introduction : \^ . - * ^ 

This opinion poll is intended to have students examine the 
consequences of settlement and conquest in the New World, 
and explore the concepts of land ownership and power. It 
can be used in the studV of colonization of. New England 
and/or the westward movement. ^ - . 

Obj ectives ; 

1. To develop understanding of concepts ot land ownership, 
colonization and conquest ; 

2. To examine values related to these concepts. 

Level: 8th and above ^- 

Time: One-half to one class period 

-MateriaTs^r Attachment - Indians and Settlers: 

What is Your Opinion? 

* <- 

Procedure : ' ^ . 

1. Hand out attachment and explain purpose of activity. 

Divide class into groups of 4 to discuss and respond to 
each item. Groups do not have to ^^ake unanimous decisions 

3. Discuss each item. 
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ATTACHMENT 



INDIANS AND SETTLERS: WHAT IS YC'JR .OPINION? 

When Europeans began to settle on the American continent; the 
lives of Indians were forever changed. During the period of 
settlement many Indians lost their land to the Europeans and 
were forced to move to other places. 

The following exercise asks you to think about the idea of land 
ownership and the rights of people to own or use land. Read, 
each of the statements and choose the response that best ex- 
presses your beliefs for each item. 

• • " SD == Strongly Disagree 

D == Disagree 
A = Agree 
SA == Strongly Agree 



1. Explorers have a right to take land that they settle. 



2. No one really owns land. People, just use it for a 
period of time . 

3. Europeans had a right to settle in North America. 

4. There was n'^^thing the Indians could have done to keep 
the Europeans from settling -in America. 

5. If a person \ takes your land you have alright to get 
it. back any way you can. 

6. Land should be taken from a perso'n'if it helps others. 

7. No one should own land. It should be shared by all 
people who need to live on it. - 

8. Indians have a right to get back land that was taken 
by the Europeans. 

9. Land means wealth and power. The more land a country 
^has, the more powerful it is. 
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Title: ROAD TO RELIGIOUS FREEDOM 



Introduction ; 

This learning stations activity is designed to show students^ 
the progression from religious intolerance to religious fre'e-^ 
dom during the colonial period. Through a set of readings 
j)laced at stations around the room, students are to determine 
which illustrate religious intolerance, tolerance, or freedom. 
The activity can be used at the end of a study of the colonial 
period or as an introduction to the Bill of Rights . 

\, 

Objectives : ' 

1. 3?o develop understanding ^of how freedom of religion evolved 
from the colonial period to the drafting ^^of the Bill of 
Rights . ' 

2. To increase understanding of the principle of separate 
church and state. 

3. To develop awareness that law evolves as a result of 
changing needs and values. 

Level: 8th and above 

Time : One to two class periods 

Materials : . 

Attachment 1 - Theocracy in England 
Attachment 2 - Theocracy in the Colonies 
Attaohment ^'3 - Roger Williams 
Attachment 4 - Anne Hutchinson 
Attachment 5 - Mary Dyer . * 

Attachment 6 - Religious Reguireirients for Voting and 

Holding Office 
Attad^iment 7 Maryland Act of Toleration 
Attachment 8 - William Penn's^ Colony 
Attachment 9 American Revolution 
Attachment .10 - Virginia Statute of Liberty 
Attachment 11 - Northwest Ordinance 
Attachment 12 - United States Constitution 
Attachment 13 - Bill of Rights 

Procedure : ^ * • 

1. Before class, post copies of all attachments in random 
order attestations around the room. 

2., Introduce activity by drawing a winding road on the black- 
board. Explain that this road represents the road to 
religious freedom in the United States. Point out that 
although some -^colonists came to the New World in search of 
religious freedom, they themselves were intolerant of other 



religions. Explain that the concept of religious freedom 
evolved slowly in the colonies, and that many people 
suffered at the hands of religious intolerance along the 
way. 

3. At the beginning of the road, write intolerance and discuss 
its meaning. Then write tolerance in the rriddle of the 
road and discuss its meaning. Finally write freedom and 
discuss its meaning. 

4. Have students copy the road on blank pieces of paper. 
Explain that they are to go to each learning station, 
read the selection, 'and decide whether it is an example of 
religious intolerance, tolerance, or freedom^ They should 
write the title of the selections at the appropriate 
points along the road. Students can work in pairs. Be 
sure to work with unfamiliar vocabulary before the activity 

5. When students are finished, discuss each selection and its 
placement on the road. Then put the selections in chrono- 
logical order (or have students do this) and fold back 
each sheet so students see the progression of dates from 
the 1600's to 1791. 

6. As a follow up activity, students might make collages or 
illustrations representing each selection. 



Used with permission from Law in a Changing Society Project, 
Dallas, Texas. 
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ATTACHMENT 1 



THEOCRACY I^N ENGLAND 



"All England was a church," wrote his- 
torian John Green. -Pomp, pageantry, rit- 
ual, and ceremony had bound up Church and 
State. But a bitter battle was building 
between the Established Church and the 
Protestants. 

In 1603 King James found himself con- 
fronted with a Parliament comprised mainly 
of Puritans who proposed England be gov- 
erned no longer by the 'divine right of 
kings,' but by a group af men elected to 
represent the wants of its people, - The 
King's indignant answer was to turn the 
ancient body of law, the 'Star Chamber' 
(so called because of stars painted on its 
ceiling) , into a secret court of judges, 
without jury or rights of defense, that 
punished with torture and mutilated those 
who dared differ with the royal decrees. 

In 1611 the Star Chamber was growing 
more vengeful in its verdicts. This secret 
court was cutting off ears of those who 
dared speak up for any Puritan beliefs, 
branding a man on both cheeks with the 
letters SL for seditious libeler, and im- 
prisoning others in filthy dungeons. 

King James said of those who opposed 
his Established Church, "I will make them 
conform (accept the rules) , or I will 
harry (punish) them out of the land." 



QUESTIONS FOR DISCUSSION 

1. What is meant by the "divine right 
of kings?" ^ 

2. What was the Star Chamber? 

3. Do you feel it was a fair court?Why? 

4. What kinds of punishirtents were used? 

5. What was the reason for the punish- 
ment? 

6. What is a seditious libeler? 

7. What did James mean when he said, 
"I will make them conform, or I 
will harry them out of the land?" 

8. What is a theocracy? 
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THEOCRACY IN THE COLONIES 



ATTACHMENT 2 



Most of the Colonists who came to the New 
World in search of religious freedom were 
thinkii^.g only of freedom for themselves. 
Plymouth was for Separatists; Massachusetts 
Bay Colony, for Puritans 1' Men and women who 
refused to accept the official religious be- 
leifs, or doctrines, were often thrown into 
jail or driven from the colony. 

, In Massachusetts in the 1600s church and . 
state were one. According to the terms of 
the Massachusetts Bay Charter, those living 
within its territory "shall practice no other 
form of divine worship than that of the Re- 
formed (Puritan) religion" - and no one^-might 
be a member of the colony unless he belonged 
to that church. 

The Puritan ministers were all-powerful 
although they did not hold office. But it 
was they who examined the candidates for 
church membership, who alone could. vote and 
hold office. Anyone who broke a church law 
was arrested and was tried in a government 
court. 

"Tobacco drinking" ( smoking ), tippling , 
cardplaying, dancing, and bowling caused the 
town fathers much alarm. Sunday strolls or 
street kissing were subject to heavy fine. 
Christmas, reminiscent of "popery," was 1 
banned. 6 

Punishment was based on the theory that 0 
ridicule was mor:e effective than imprison- 0 
ment. Market squares had stocks, pillories, S 
and ducking stools. Public floggings were 



common, and offenders were often forced 
to display on their clothing the initial 
letter of the crime committed. "The town 
fathers were contenf^to sacrifice free- 
dom in their attempt to achieve unity. 
The Reverend Nathaniel Ward, speaking 
for all good Puritans, remarked, "All 
Familists , Anabaptists , and other En- 
thusiasts shall have free liberty to 
keep away from us." 
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ATTACHMENT 2 



QUESTIONS FOR DISCUSSION 

1. What kinds of religious freedom were 
most of the Colonists seeking? 

2. Who- were the most powerful leaders? 

3. What kind of punishments were inflicted? 

4. How did this kind of punishment compare 
to the punishment of the Star Chamber 
of England? 
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ATTACHMENT 3 



THE CASE OF ROGER WILLIAMS 



Roger Williams stood up and faced the fifty 
men of the General Court who were about to 
question him. He had been accused of being, a 
dangerous person, and there was not one lawyer 
in the Massachusetts Bay Colony who would 
defend him. 

One of the magistrates shouted, "You dare to 
say that the King of England does not own this 
land!" 

"The land belongs to the Indians," Roger 
Williams answered firmly. "It is wrong to 
take it without paying them for it. " 

"And you dare to say that each man should 
worship God in his own way!" 

"Aye, it is wrong for the State to make laws 
telling people how to worship. Such laws 
bring tyranny to America." 

"You also dare to say that others besides 
church members should have the right to vote!" 

"The Church and the government should be 
separated," answered Roger Williams. 

The elders and magistrates frowned, but 
Mr. Williams would not change his opinion. 
The trial lasted all that day and part of the 
next.. Finally the sentence was given. 



QUESTIONS FOR DISCUSSION 



1. 
2. 

3. 

4. 

5. 

6. 
7. 
8. 



What do you think 
What do you think 
have been? 
How did Roger Will 
land of the Massac 
What did Roger Wil 
laws and worship? 
What is meant by s 
and state? 
How do churches bfe 
How is government 
Should church and 
How would complete 
the churches? the 



the sentence was? 
the sentence should 

iams feel about the 
husetts Bay Colony? 
liams think about 

eparation of church 

nefit from the state? 
influenced by religion? 
state be separatv^? 

separation affect 
government? 
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ATTACHMENT 4 



THE CASE OF ANNE HUTCHINSON 



Mrs. Anne Hutchinson, of Boston, 
Massachusetts Bay Colony;' 
For Moving against Public" Law-^and Order and 
the Tranquility of the State 

PROCLAMATION OF SESSIONS 
at General Court, New Town, 2 November 1637. 

Henry Vane, Bart., Gov ^ 
John Winthrop, Dep. Gov 



Will Hutchinson pried Off the paper that was 
glued to his front door. Anne was pregnant and 
was staying in bed late. Will climbed the stairs, 
holding the paper as if it were burning his hand. 
This was terrible. Anne lay back on her pillow 
and fought down panic. She knew the trial would 
be open and shut. There would be no representa- 
tive for the accused. She would be assumed to be 
guilty unless she could prove her innocence. She 
would be confronted with hostile witnesses but 
have no right to witnesses in her favors There 
would be no jury of her peers, only the decision 
of the judges. 

Anne went to see her friend, Mary Dyer . ^ Well 
into the night the two women consulted their 
Bibles. That was what the other side would be 
doing i Anne would have to answer for those 
famous meetings in which she played the role of 
teacher. 

On November 2, 1637 , the jDell in the New Town 
Court clanged. Down the center aisle came Anne 
Hutchinson and her minister, John Cotton. Di- 
rectly behind came Mary Dyer, with her hand 
just touching Anne's shoulder. 

Seated at one end of the bench as judge. Sir : 
Henry Vane raoti^oned to the bailiff to pound Zor 
order with his kevel (later gavel - a ship's 
wooden belaying peg) . 

A large gold-edged Bible lay open in the cen~ 
ter of the table. The bailiff asked Anne' to lay 
her right hand upon it and swear tha£ the testi- . 
mony she would give was "Truth, whole Truth, 
nought but Truth. So help you, God." 

Mistress Hutchinson was accused of eighty- 
two "errors in conduct and belief," Four were 
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ATTACHMENT 4 



major: 1) "consorting with those that had been 
sources of sedition," 2) she had brok'en the Fifth 
Commandment, Honour thy father and thy mother, 3) 
she was accused of claiming revelation of God's 
Word directly, 4) she had misrepresented the con- 
duct of the ministers. 

Deputy Governor Winthrop clasped his hands and 
began, "You are accused of consorting with persons 
condemned for sedition." 

"Please Sir, who might these persons be?" 
asked Anne« 

"The silenced Brother Wheelwright and others 
since cited for contempt of court, fined, dis- 
graced, or banished." 

Anne replied: "I did not sign the* petition in 
his favor. Also, it is difficult not to say good 
morning or good evening to one's own brother-in- 
law. " 

"Next, you have broken the Fifth Commandment, 
Honour thy father and thy mother. We, . the minis- 
ters and magistrates, are your fathers. We for- 
bade you to hold meetings in which you instructed 
women. You obeyed not our commandment." 

"Agreed, Sir, that you and all of you are some- 
how my, one father. ' I put it to you. In Acts 
18:26 wherein Aguila and his wife Priscilla took 
upon themselves to instruct Apollos in the mean- 
ing of the risen Christ." 

"You are also accused ofi. claiming the revela- 
tion of God ' s Word directly to yourself." 

Anne replied, "I have never claimed so in pub- 
lic, but only in privacy, in my own house." 

"Next error , . . . . " 

Anne did not hear the rest. She sank to the 
floor. It had gotten. bitter ly cold. No time out 
had 6ben taken for rest. She had been standing 
some five hpurs. 

QUESTIONS FOR DISCUSSION 

1. What do you think was the decision of the 
Court? Why? 

2. Would you have decided the same way? Why 
or why not? 

3. How did Anne Hutchinson receive the notice 
she would be tried in Court? 

4. In what ways would her trial differ from a 
trial in America today? 

5. What did Ann^ Hutchinson and her friend, Mary 
Dyer, read to prepare for the trial? 
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6i What was Anne's defense for the first charge 
"consorting with those that had been sources 
of seditiqn?" 

7. Why was Anne accused of breaking the Fifth 
Commandment? 

8. Why did Anne faint? 



DECISION: 
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THE CASE OF MARY DYER 



It was a very bad time for Quakers in Boston in 
1656. Imprisoned Quakers were having their ears cut 
off almost as a matter of routine and branded with 
the SL of "seditious libeler" on their cheeks.. 
Arriving Quakers were hauled off ships, examined for 
"witch marks," and put as prisoners on other ships 
heading for Barbados to be sold as slaves. 

Despite the danger, Mary Dyer decided to go to 
Boston, wearing the Quaker habit of gray cloth gown, 
coat, and cap, and make the ultimate test of the 
Puritan law. 

At one time she was stripped and whipped on the 
Common. Finally she was thrown into prison, brought 
before a court, and sentenced to be hanged. 

On a morning in 1659 Mary and two Quaker men, 
dressed in their gray habits and wearing their hats,- 
were taken from their cells and led to the place of 
execution. A large crowd pushed and shoved for the 
best vantage x:>oint. The official in charge was the 
Reverend John Wilson. He bawled at the three of 
them: "Shall such folk as you come before Authority 
with your hats on?*' 

They would! The two men were summoned ahead of 
Mary. It pained her to see that they were given 
no chance to make their small, prepared sp^eech about 
religious liberty. Each time they tried to raise 
their voices there was, at Wilson's command, <u drum- 
roll from the three soldier drummers stationed 
nearby,' ' ( 

Both of the victims died hard. Then Mary's i 
arms were bound behind her, her face covered with ( 
Mr. Wilson's handkerchief. She heard the' drumroll . ' 
Then John Wilson's voice roared, "Stop!" Mary ^ 
tried not to faint. Reverend Wilson advised her ^ 
that it had been intended to give her a severe ^ 
scare. The court did not want the notoriety of ^ 
having to stop the mouth of a mere and focflish 
woman; but if Mistress Dyer was ever seen in the j 
entire Massachusetts Bay Colony again, it would , 
have no choice in the matter. I 

Mary, however, returned a half-year later to j 
test the legality of the law which sentenced to 
death Quakers who visited the colony after being 
expelled. This time she was marched to the gallows, 
once more to the rumble of the drums. She stood 
blindfolded and called out, ''My life not availeth 
me in comparison to the liberty of the truth 
and then she was hanged. 



12 



ERiC 



ATTACHMENT 5 



A woman had died in vain. Or had she? In England 
one of King Charles' II advisors brought the latest 
news of atrocities against Quakers in one of the 
Ainerican colonies. It was a long list of names and 
near the bottom, under "Hanged," was the name of 
Mary Dyer. Now they were beginning to hang women 1 

"Your Majesty," said the advisor, "the Puritans 
there have a bad law. They will countenance no 
other form of worship but their own. They have 
opened a vein and blood is pouring out of it." 

The King, said, "I will stop that vein." 

An he did. Thousands of Quakers were let out of 
jails in both England and New England, and ster.n 
edicts were published against their further per- 
secution. The year 1660 was the beginning of the 
end of Puritan intolerance and the iron grip of 
theocracy. 



QUESTIONS FOR DISCUSSION 

1. compare the treatment of the Quakers by the 
Puritans in Boston in 1656 with the • treatment . 
of the Puritans in England by King James and 

his Star Chamber in 1611. Is there a difference? 

2. Why did Mary Dyer decide to go to Boston ^even 
though she knew of the danger? 

3. Our Bill of Rights protects us from "cruel and 
unusual punishments." Do. you think any cruel 
or unusual punishments were given to Mary Dyer? 
If so, which ones? 

4. What does it mean to test the legality of the 
law? 

5. Is there a difference between religious tolerance 
and religious freedom? How are thay different? 

6. Does the Bill'^ of Rights protect the religious 
practice of illegal acts? (human sacrifices, 
handling poisonous snakes, drinking deadly 
concoctions , etc . ) 

7. If an unusual, strange group of worshipers wanted 
to build a church" in your community, would you ^ 
let them? Why? Why not? (A church which wor- . 
shiped the Devil, for example.) 
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RELIGIOUS REQUIREMENTS 
FOR VOTING AND HOLDING OFFICE 



From the beginning many of the people had a voice 
in the government of each of the British colonies, 
but it was a limxted voice. In the first place, 
voting was limited to adult males who owned a speci- 
fied amount of property. In the seco'nd place, ^.-re-. 
ligious qualifications kept many people from voting. 
In many cjolonies, particularly during the 1600 's, men 
who did not belong to the established state church 
were not permitted to vote. 

The Puritans in New England said they themselves 
were a Chosen People. They .wanted to build a Holy 
City in the wilderness. They felt God had assigned 
them this large piarpose. Only those few who had 
had very special experience had a voice in running ^ 
the church. The Puritans called it a "converting" 
experience because it converted a sinful soul into 
one that would be saved in heaVen. The "converted 
few were called "Visible Saints." In the early years 
in Massachusetts, in order to vote, you had to be 
one of these Saints, in addition to having some prop- 
erty. Puritan government was a Dictatorship of the 
Saints. This tight control by the church was loosened 
only very slowly. By the end of the seventeenth 
century, voters were no longer required to be church 
members but everywhere in the colonies they had to y 



be property holders. 



QUESTIONS FOR DISCUSSION 

1 . What were the. voting requirements in the 
colonies? 

2. Do you feel this was democratic? Why or 
why not? 
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MARYLAND ACT OF RELIGIOUS TOLERATION 



Lord Baltimore visited American and could foresee great 
opportunities there for freedom- loving people. He re- 
turned to England and petitioned King Charles I for a 
grant of territory around Chesapeake Bay. Being a fav r~ 
'ite of the Ki^g, he got all he asked for; In 1613 King 
Charles aujbhorized a very liberal and most unusual charter. 
It named Lord Baltimore, whose family name was Calvert, 
and his heirs "Lords Proprietor of Maryland," the only 
ones with all' such broad powers ever to exist in English - 
America. 

. The Charter's most 'important provision was that the 
Lords Proprietor were free to give refuge and equal rignts 
to Chr istians of all religious groups - a privilege never 
before- granted. 

This was most important to Lord Baltimore because he 
recently had become. a Roman Catholic. In England Catho- 
lics f.or a long time had been savagely persecuted in 
many ways. 

Therefore, it was natural that Lord Baltimore * s new 
.colony -srould become known as the Land of Sanctuary. 
Almost from the very beginning people of many beliefs 
went there in search of religious freedom, for equal 
opportunities , and security under the law.' Among these 
were Quakers, Methodists, Baptists, Wesleyans, Puritans, 
and even a few Jews. 

In order to attract settlers, the proprietor found ^ 
it necessary to share land andf : political power.' Even- .g 
tually the settlers, were allowed to elect an assembly. ^ 
xin 1649 the Maryland Assembly passed the Act of Tolera- g 
tion, assuring. freedom of religion to Catholics ^and 
Protestants . " ' ' 



QUESTIONS FOR DISCUSSION 

1. What was the most important provision in the 
Charter of Lord Baltimore? 

2. '.The Act of Toleration assured freedom to whom? 

3. How did this differ from the Massachusetts Bay 
Colony? 
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WILLPAM PENN ' S COLONY 



"There no hope in fengland. The deaf adder cannot be 
charmed,*' said William Penn. ' So he ijmnediately bega^ 
figuring how the "deaf adder" of government could be charmed 
into giving him" land in America. The King had owed his 
father a debt of honor: sixteen thousand pounds for back 
salary and loans, and a s'hare of the profits from the West 
Indies Admiral Penn had captured for England. So he care-. 
fully worded a petition to the King askinq ^or the land. 
He was shrewd enough to know the King mighc want to get a 
troublemaker out of the country. ^ " 

Penn appeared to accept the charter on March 4, 1681. 
He kept his hat on, Quaker fashion/ The King promptly 
removed his own. .When Penn looked at him in surprise. 
King Charles explained, "It's th^ custom here for only 
one of us to ^ keep his hat on, Friend William. And if you - 
won't take yours off, then I must." 

In planning the frame of government, Penn wrote the 
Charter of Liberties. ^ There were to be free elections, 
with a council and assembly chosen by the colonists. 
The Code of Forty Laws ^included freedom of worship 
and a trial by jury. Nobody could be put to death W 
except for treason or mUrder. Every freeman or land- I 
owner who believed in God could vote (for Christians L 
and Jews) • ^ ^ 



QUESTIONS FOR DISCUSSION 
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1. In Penn's Charter of Liberties, who could vote? P 

2. Who was included in this Charter who was not E 
included in Lord Baltimore's Charter? N 

3. Do you feel this is true religious freedom? N 
Why or why not? ^ 
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American' REVOLUTION 1776 



The common cause of the American Revolution (1775-1783) 
lessened religious intolerance. The poli'tical power of the 
clergy waned. Seeds of our constitutional principles or 
religious freedom were being- planted . 

Various Protestant churches enjoyed toleration , but Roman 
Catholics werero discriminated against until the American Revo- 
lution. Catholics remained few in number and were confined 
mostly to Maryland throughout the Colonial Era. 

In several colonies - Vi2;ginia, Maryland, North and South 
Carol-ina, Georgia/ and part of New York - the Anglican church 
became the official church. It was supported by taxes paid by 
the colonists and led' by the Bishop of London who was in 
charge of Anglican religious life in America. ■ ^ 

A3 the immigration of various groups increased from the 
British Isles and Europe, the number of religious denomina- 
tions also grew. The -promoters of Pennsylvania and JSIew 1 
Jersey included influential Quakers. Through their efforts / 
a number of Quakers migrated to these colonies . The Scotch- / 
Irish and Highland Scots who came to the colonies were Pres- 5 
by^terians. Methodist came from England. Small numbers of 
various Protestant sects came from Germany and Hugue;iots /\ 
came from France. A small number of Jews immigrated to f/\ 
New York, Philadelphia, ancj Charleston. " E 

-These new settlers, of various faiths contributed to a 
new spirit of religious freedom. Lutheransr, Catholics, j 
Presbyterians, and Jews lived near one another with little q 
strife, often paying Scarce attention to the religious be- /\ 
liefs of their neighbors. . N 

American practicality and self-reliance fitted well with 
, having religious variety and minimizing doctrinal differ- r 
ences. Religious freedom was aided by tendencies toward ^ 
other kinds of freedom. V 

Church leaders in the colonies took their religion so q 
seriously that we are inclined to overestimate the church [_ 
devotion of the majority of the population. Even in the 
earliest days a majority of the colonists, in spite of the j 
religious objectives stated by their leaders, were probably j 
actuated mainly by economic considerations. 0 
By the time of - the revolution non-church members were |^ 
. in a large majority, so it was quite natural for them to 
oppose any organic connection between Church and State. 

The Revolutionary War period witnesses a lessening of 
the power of the clergy, increased' tolerance usitally for 
all Protestant sect^, and continued governmental support ; 
of religion . • . , 
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QUESTIONS FOR DISCUSSION' 

Make a chart showing the religious groups which settled 
in each of the colonies, then use it as a basis for dis- 
cussion of the religious diversity of the colonies. 
Refer to sections "Theocracy in the Colonies" and "Th,e 
Case of Roger Williams." 

What is the difference between a theocracy and a govern- 
ment which supports religion? 
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VIRGINIA -STATUTE FOR RELIGIOUS FREEDOM ,17 86 



Well aware that Almighty God has created the mind free; i 

that all attempted to influence it by temporal punish- \ 

mcnts...tend only to... habits of hypocrisy and meanness... ] 

to .compel a man to furnish contributions of money ■ for \ 

the propagation of opinions which he disbeliev.es is sin- \ 

flit and tyrannical truth is great and will prevail if ] 

^left to herself.,. no man shall be compelled to' frequent i 

or support any religious worship .. .whatsoever .all men i 

shall be free to pr of e ss ... their opinion in matters of \ 
re ligion; . . . the same shall in on wise , diminish^ enlarge^ 
or affect their civil capacities. 

In 1776 every colony except Pennsylvania and Rhode Island 
had an established church . That was the church that each tax- 
payer helped support, whether he was a member of it or not. 

In- New England it was the Congregational church, the main ^ 

church organization, which placed complete religious author- J 

ity in the local congregation led by its minister. In the • g 

South the established church was the Church of England. g 

The Virginia Bill of Rights in 1776 had sought to guaran- 
tee the "free exercise' of religion" without ending the Epis- y 
copal religious establishment. But separate clauses protec- j 
ting "free exercise" and prohibiting "establishment" of re- 
ligion were not included until the Virginia Statute for Re- q 
ligious Freedom, in 1786. This was a cutting of the ties be- j 
tween churches and government. In time this principle came |^ 
to be accepted by every state. j 

A 

QUESTIONS FOR DISCUSSION S 

1. Explain: "Well aware that Almighty God had created the J 
mind free; that all attempts to influence it by temporal j 
punishments .. .tend only to... habits of hypocrisy and y 
meanness." • - ^ T 

2. What is an established church? * . . E 

3. Should a person be forced to support something in which 
he doesn't believe? 
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NORTHWEST ORDINANCE 1787 

ARTICLE I. No person. shall ever be molested on account 
of, his mode of worship or religious sentiments.,. 

One of the oldest laws of the United States' is the Northwest 
Ordinande of 1787. This ordinance was passed by the government 
of the Cjonf ederation of the United States of America and provided 
for the Igoverning of the Northwest territory which is now the 
states ojf Michigan, Illinois, Indiana, and Ohio. Many of the 
territorjial plans of the West followed ideas from this law. It 
became famous for its contribution to the growth of democracy. 
It was the most democratic .colonial policy the modern world .had 
.known. 1 . • . ' 

Yeairs after the Northwest Ordinance, was adopted, Daniel Webs 
gave his i sober opinion of its importance. "I doubt whether one 
single law of any lawgiver, ancient or modern, has produced effec 
of more distinct, marked, and lasting character than the Ordinanc 
of 1781.", This ordinance was the first American law to forbid th 
arrest of anyone because of- his mode of worship. 
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QUESTIONS FOR DISCUSSION 



Do you think anyone* should ever be arrested for "his mode 
worship or religious sentiments?" 

Do you think snake worshipers should ever be arrested? If 
when? 

When should a person's religious freedom be limited? 
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UNITED STATES CONSTITUTION 17 89 



AETICLE VI. ...no religious Test shall ever be required as a 
Qualification to any Office or public Trust under the United 
States. 



•Many of the colonies had religious tests for holding office, 
Pennsylvania required an officeholder to believe in one God and 
in a future state of regards and punishments • 

New York's Constitution of 1777 excluded all Catholics from 
state, office by. requiring a test oath calling for ecclesiastical 
allegiance as well as civil, Massachusetts adopted an identical 
policy. 

New Jersey's Constitution of 177 6 allowed "every privilege 
and immunity" only to Protestants. . 

The constitutions of Maryland, New Hampshire, North Carolina, 
and Vermont contained provisions barring all but Protestants from 
the right to vote and to hold office. 

Now the Third clause of Article VI of the U.S. Constitution 
states nobody who can meet the other requirements for holding 
a position in the United States government may be kept out of 
this position because of his religion. 

' QUESTIONS FOR DISCUSSION 

1. Should a person who does not believe in God have the same 
right to work for the state as someone who does believe? 

2. Should all people have to belong to some religion? 

3. Why do some people want other people to believe the same 
things they do? 
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BILL OF RIGHTS 1791 



Congress shall make no law respecting an 

of religion^ or prohibiting the free exercise 



These first sixteen words of the First Amendment are an out- 
growth of' the Colonial religious experience- The desire to escape 
religious persecution was one of the prinicipal reasons for emi- 
gration to the New World. Although colonies which had been settled 
to avoid religious persecution were frequently hostile and intoler- 
ant of other beliefs, laws were gradually passed in most colonies 
tolerating all religious groups and separating church and State. 
Finally these were culminated in the First Amendment of the Bill 
of Rights guaranteeing freedom of religion and free exercise of 
religious beliefs. However, five states still had official 
churches . 

But this Amendment did not apply to the states. James Madison, 
author of the Amendment, proposed two amendments: one, a restric- 
tion of the federal government; the other, a restriction on the 
states'^ The one to restrict the states was never passed by the 
Senate and was never submitted to the states. It was not until 
the passing of the Fourteenth Amendment in 188 6 that freedom of 
religion wa.s protected against state action. 

There are two separate clauses in this Amendment. The Estab - 
lishment Clause and the Free Exercise Clause . The Establishment 
Clause prohibits the setting up of a national church. The 'Free 
Exercise Clause protects a citizen's freedom of religious beliefs 
and of activities that naturally flow from those beliefs. 

QUESTIONS FOR DISCUSSION • 

1. What two separate clauses are included in the First Amendment 

concerning our freedom of religion?' 
2.. What government did this restrict? 

3.^ Why do you suppose James Madison's amendment restricting state 
^ governments was not passed by the Senate? , . 



AMENDMENT I. 

estab lishrnent 
thereof; .... 
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Title; THE SALEM WITCH TRIALS - THE CASE OF SARAH GOOD 



Introduction ; 

This mock trial is an excellent way to recreate the atmosphere 
of superstition^ and religious intolerance that existed during 
the early . colonial period. As a teaching strategy, the mock 
trial provides an effective means for maximizing student moti- 
vation and participation while developing critical thinking 
skills. This particular activity also gives the student the 
opportunity to explore the mcgtivations f or "witch hunts" that 
have taken place in various periods of American history. For 
this reason,, this activity may be used when studying colonial 
New England, the Red scares of the 192^3 or the McCarthy Era 
of the 1950' s. You might have students read Arthur Miller's 
The Crucible in conjunction with this activity to give stu- 
dents a better feel for the character of the witnesses that 
must testify in court. 

Objectives ; 

1.. To understand religious and social attitudes during the 
colonial period which led to the Salem witch - trials . 

2. To explore the principle of separation of church and state. 

3. To understand court procedure. 

4. To develop critical thinking and communication skills. 
Level: 11th and above 

Time: Four class periods . 

Attachment 1 - Background , 
Attachment 2 - Role Profiles 
Attachment 3 - Steps in the Trial 

New Mexico Courts: Information and Ideas for Teach - 
ing , pp. 43-51, Trial Procedure and Simplified 
Rules of Evidence. 

Procedure : 

1. . Read Attachment 1 with the students and briefly discuss 

, religious atmosphere in the colpnies. . Explain purpose of 
mock trial. \ . 

2. Read through role profiles (At'tachm^ent, 2) and make role 
assignments. ' " , , ' • ^ 

3.. Review steps in a trial on Attachment 3 and the purpose and 
techniques of opening statement, direct examination, cross 
examination, and closing statement. If necessary , distribute ' 
to each student copies of Trial Procedure and Simplified 
Rules of Evidence, pp. 43-51 from New Mexico Courts: Informa - 
tion and Ideas for Teaching, State Department of Education, 



Materials : 
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Santa Fe (also available from the New Mexico Law-Related 
Education Project) . 

Review the law to be used in the case to ensure student 
understanding of the issues. 

Have witnesses write depositions, . They should be creative, 
using and expanding on the background material. Duplicate 
the witness statements for each attorney. {This can be done 
as homework) . 

Have attorneys study the rules of evidence and trial pro- 
cedures, prepare opening and closing statements and ques- 
tions to witnesses, (Can be done as homework) . 
Have judges study trial procedures and prepare jury instruc- 
tions. (Can be done as homework) . 

To prevent students acting as jurors from being idle during 
case preparation if it is not assigned as homework, teachers 
have several options. Assign one juror to each witness to 
help develop the depositions. Have jurors do library re- 
search on the Salem trials and make reports to the class 
after the mock trial. 
Conduct the mock trial. 
Debrief the trial. 



ATTACHMENT 1 



THE SALEM WITCH TRIALS: THE CASE OF SARAH , GOOD 



Background : 

People have believed in witches almost since civilization 
began. The idea that witchcraft was evil began in the Middle 
Ages, when the Christian Church held that there was a Devil 
who opposed God in the combat for men's souls • A man pos- 
sessed- by the Devil supposedly entered into a pact with the 
Devil and tried to destroy God's people. In' order to protect 
God's kingdom on earth, .God's people had to find witches/ 
make them confess and execute them. 

History shows that in times of great stress, .men and govern- 
ments have gone on witch hunts as a way of dealing with their 
troubles. They thought that ^nce the witches were eliminated, 
the trouble would end, and the world would return to normal. 
Salem Village, Massachusetts went on a witch hunt in 1692. 
They did . not do so lightly. The times were such that they felt - 
only drastic measures could save their colony, their village 
and their Christian souls. Hindsight indicates that somewhere 
in the struggle, fear conqu3red reason, and innocent people 
were sacrificed. 

It* is not hard to imagine people of another time and place 
doing such things. It is harder to accept that some of them 
were founders of our own country. Perhaps we owe it to the 
Salem Puritans, even at this late date, to find out why they 
did it. 

In 164 8, Massachusetts lost its charter and much of the freedom 
of government it had enjoyed for fifty years. James II sent 
a royal governor to supervise law making, taxation and the 
courts. He was to be the chief executive of Massachusetts. 
Puritans had always elected their own governor. They did not 
like or trust the royal gov^'nor, whose name was Andro^. They 
believed that he was conspiring with the Indians against . them, 
and they lived in fear that he would try to change their sys- 
tem of government. 

In 1688, the French and the Indians attacked frontier settle- 
ments ar>d started a war that lasted 'many years. Each week,' 
Massachusetts Puritans, learned of th^ massacre of friends and 
neighbors in outlying villages.' Every/ twig that berit in* the 
rilght aroused fear and anxietyl \ , ; ! ' 

Smallpox epidemics killed hu'ndreds of people in Massachusetts 
Bay Colony from 1680 to 1691. It was the disease most dreaded 
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among settlers for the suffering it caused and the promise of 
death. 




:tly 
pleasure. 

Perhaps the Purtians could have accepted all of these disas- 
ters, but there was another that struck at the- very foundation 
of their lives in the New World. Their Church was being des- 
troyed. It was losing its hold on the children and grand- 
children of the founders- Church attendance was falling off. 
Fewer people were joining the Church. Large numbers of people 
were coming into the colony who were not, Puritans, and were 
not willing to live according to what the Puritans believed. 
These people were associating with good Puritans and gaining 
more influence over the political and business life of the 
colony. To make matters even worse, Puritans had. heard rumors 
that England was planning to establish a State church in the 
colonies. When they did, the Puritan idea of a state based on 
a close relationship between Church and government would come 
to an end . 

Why had these things happened? Who was responsible? What 
could the Puritans do to save their beliefs and regain control 
of their colony? , ^ 

Puritans were certain that God was angry with .them for sins 
that they had committed, and that he was .allowing the Devil 
to do evil things to them. Somehow, they knew they had to 
drive- out the Devil and become reunited with God. They held 
long prayer sessions in which they apologized for their wrong- 
doings, and promised to reforit^, They kept an eye out for peopl 
in their communities who might be agents of the Devil. They 
drove out people whose religious views were drastically dit- 
ferent from their own, such as Quakers and Catholics. And, 
in Sr.lem Village, in the winter of 1692, they discovered and . 
executed witches. 

Sale-n Purtians had suffered all of the misfortunes o£ the rest 
of the Colony. In addition,, several of the young girXs o£ 
their village began to behave strangely. They screamed during 
church services", cursed their parents, got down on their hands 
and knees and barked like dogs, went into trances, ^and per- 
formed such wild contortions that no one. knew if they would 
live from one moment to' the next. The doctor, finding no medi- 
cal reason for their behavior, suggested that the girls were 
bewitched. While a few- villagers thought a good spanking 
might cure their bewitchment, most felt that God was sending 
yet another punishment. They were determined to find the 
witches, . 
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At first, the girls wduld not say that anyone in particular 
was bewitching them. However, their families and ministers 
convinced them that they would be in a lot of trouble if 
they did not say that someone was bewitching them. They 
also told the girls that the Devil was using a few people 
in Salem to destroy* the whole village. The only way they 
could be saved was for the girls to name who was hurting 
them. 

Finally, the girls accused two women: Sarah Good, a poor, 
pipe-smoking hag of a woman who went from house to house 
begging; and Tituba, a West Indian slave who had told the 
girls stories of demon creatures and voodoo magic. 

Sarah Good was first brought to trial. Against the better 
judgment of many Massachusetts ministers and officials, the 
chief examiners agreed to change regular legal procedures 
in their cases. 



You will conduct the trial of Sarah Good. 

In the mock trial, j^e will modify the actual procedures used 
in Salem to fit more closely the modern process. A panel of 
one law judge and two siege judges will preside; a jury of 12 
citizens and two alternates will hear the case; and prosecu- 
tion and defense . attorneys ^will question witnesses. 

The witches wer^e being tried on the basis of this law of the 
colony: 



Death Penalties for Idolatry, Infidelity, Witchcraft, 1671 

1. It is enacted by this court and the authority thereof. 
That if any person having had the knowledge of the true 
God, openly and manifestly, have or worship any other . 
God but the Lord God, he shall be put to death. 

Exod. 22:20. Deut. 13:6,10. ' ' 

2. If any person within this jurisdiction , professing the 
true God,-' shall wittingly and willingly presume to 
blaspheme the holy name of God, Father, Son, or Holy God 
(Ghost), with direct, express, presumptuous or high- 
handed blasphemy, either by willful or obstinate deny- 
ing of the true God,* or his creation or government of 
the world; or shall curse God, Father, Son, or Holy 
Ghost, such person shall be put to death. 

- Levit. 24:15,16. . . 
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3. If any Christian (so called) be a witch; that is, hath 
or consulteth with a familiar spirit, he or they .shall • 
be put to death.- 

Evidence of Witchcraft included: 

The Devil could take the shape of an innocent person and harm 
others. A person whose shape was used by tae Devil was guilty 
of witchcraft. Devil' s Mark ; - A wart or other unusual mark 
vjould be considered a sign of the Devil. 



The Case of Sarah Good 

Sarah Good was regarded as a nuisance by the people of Salem.. 
Her husband, . William, did not own land. He supported hi^ J 
family by hiring himself out as a laborer. Whoever hired^hfim 
usually got his wife Sarah and her children as well. Salem 
residents did not like to hire William, even though laborers 
were scarce in the village. Sarah could be shrewish, lazy 
and unclean. People did not like to have her in their homes. 
Lately (in 1692) she had been accused of spreading smallpox 
by her negligence and unclean habits. 

She had taken to begging from door to door, a habit which 
angered Puritans who believed in hard work. Many simply turned 
her away, and followed her to make sure that, she did not bed 
down in their haylofts. They were afraid that she might set 
the place afire with her evil-smelling pipe. 

There was a, strong feeling among Salem residents that God was 
punishing Sarah for being lazy and dirty. In the Puritan ethic, 
God rewarded all who worked hard with success. ' Sarah's poverty 
was proof that God had^ turned away from her. The, people did 
not £e.er that Sarah's children should be punished for her ways,- 
however, and were kind enough to take them in. 

Sarah- was a hardened woman. Bad times had made her 'tough and 
powerful. When the constable came to arrest her,, she fought 
and cursed like a madwoman. Her lined face and matted gray .* 
hair made her look much older than she actually was. One of 
her children, Dorothy, was only 10 when she was arrested; and 
at the time that the constable came for her, Sarah ^was carrying 
another child. 

At her trial, Sarah denied being a witch. When asked why she 
did not go to Church, she said that she did not have proper 
clothing to wear to services. In -addition to non-attendance 
at church, Sarah was questioned about a number of other unusual 
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behaviors. She had* a habit of muttering to herself as she 
went begging from door to door. On one of these occasions, 
some cows had d-ied shortly after her begging and muttering 
expedition. When asked what she muttered, -she replied that 
she said her commandments. Her questioners then requested 
that she repeat her commandments in the courtroom. Sarah 
could not think of them. Instead, she mumbled a garbled and 
nearly unrecognizable psalm. 

Throughout Sarah's testimony, the afflicted girls yelled and i 
screamed in great pain. Asked why she hurt the girls, Sarah 
denied having anything to do with them. She also denied 
having made a contract with the ^ Devil and said that she served 
only God. 
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ROLE PROFILES 



Witnesses for the Prosecution 

Susanna Sheldon - young girl, alledged victim of Sarah Good's 
witchcraft 

Ann Putnam - you'ng girl, alledged victim of Saraih Good's 
witchcraft 

Samuel Abbey - Salem citizen who hired Sarah Good's husband 

William as a laborer 
Agatha Gadge - Salem citizen at whose door Sarah Good often 

came to beg 

Conrad Stable - town constable who arrested Sarah Good 



Witnesses for the Defense 

*. 

Sarah Good - accused witch' 

William Good - Sarah's husband, a laborer who owned no land 
Dorothy Good - Sarah's daughter 

Tituba - a West Indian slave who alledgedly told two young 
girjs stories of voodoo magic 
' Matthew Goodkind - citizen of Salem who does not believe in 
witchcraft and is a supporter of religious tolerance. 



Attorneys for the Prosecution 

Rev. Mather T. Cotton - he believes strongly, along with much 
of the population, that God's law ; and man's law are the 
same. - He is a flamboyant speaker, full of fire and brim- 
stone. 

Hamilton Burger - unlike Rev. Cotton, he is a secular lawyer - 
with a logical mind. He does , however , support the laws 
of the colonies . 

Lucas Pinckney - a young lawyer and devout Christian. 



Attorneys for the Defense 

Darrence Clarrow - he is a distinguished, sharp lawyer, adept 
at cross examination . , ^ 

William Keyster - he is a flamboyant attorney, well-known for 
his defense of unpopular and radical causes. 

Moses Musgrave - a young liberal attorney ^ 
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Judges 

William Blackstone - he was appointed to the bench by the 
Massachusetts Bay Colony. He is impartial and not 
prejudiced, but he does believe in the religious laws 
and customs of the colony. He will conduct the trial, 
* proceedings and will give instructions to the jury. 
He will be assisted by the side judges and his rulings 
may be overruled by the side judges. 

Jonathan Corwin - he is a, side judge who w^s elected by the 
people of Salem colony. He has no formal law training. 
He is Cfuite rational for his time and is .not at all 
afraid of witches. He, together with the other side 
judge, can overrulie the presiding judge in rulings and 
• sentencing . 

John Hawthorne - he was elected by the people of Salem colony 
and has no formal law training. He is deathly p^fraid 
of witches, and is quite prejudiced against th^. * 



Jurors (12 or fewer, depending on class size) 

Jurors are all freemen of Salem. Their task is to listen to 
the charges and the evidence and to render a decision on th^ 
guilt or innocence of Sarah Good. 
* 

Bailiff 

He/she opens the court by calling the case, swear^s in wit- 
nesses, keeps order in the court. 
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STEPS IN THE TRIAL OF SARAH GOOD 



Bailiff calls the case of the People of Massachusetts Bay 
Colony V. Sarah Good by saying: "All rise. The court of 
the Massachusetts ^Bay Colony is now in session, the Honor- 
able William Blackstone presiding with John Hawthorne and 
Jonathan Gorwin." 

Judges enter. 

Judge Hawthorne: "Be seated. Today we will hear the case 
the People of Massachusetts Bay Colony v\ Sarah Good. Coun 
selors for the prosecution', are you ready to present your 
case? Counselors for the defense, are you ready to present 
your case?" 

1. Opening statement by prosecution 

2. Opening statement by defense 

3. Direct examination of witnesses for the prosecution 

4. Cross examination in turn of witnesses. for the prosecu- 
tion 

5., Direct examination of witnesses for the defense 

6. Cross examination in turn of witnesses for the defense 

7. Jury instructions read to jury 

8. Closing statement by prosecution 

9. Closing statement by defense 

10. Jury deliberation 

11. Verdict 

12. Sentencing by judges 



Title : FREEDOM OF THE PRESS IN COLONIAL AMERICA': 
THE CASE OF JOHN PETER ZENGER (1735) . / ■ 



Introduction : 

The principles of freedom of the press have had a long evo- 
lution from colonial times to the present. The famous Zenger 
case was ahead of its time in its articulation of the prin- 
ciple that truth is a complete defense against charges of 
libel. This case study can be used when studying the 
colonial period in an examination of the roots of the First 
Airiendment freedoms. 

Objectives : 

1. To. increase awareness of the limitations of speech and 
press during the colonial period, 

2. To understand the emergence of principles of freedom of 
the press . 

3. To understand the meaning of libel and its legal defense. 

4. To develop critical thinking skills. 

Level: 8th and above 

t> 

Time : One-half to one class period 
Materials ; 

Attachment 1 - Freedom of the Press in Colonial America: 

The Case of John Peter Zenger (1735) 
Attachment 2 - Decision: The Zenger Case 

Procedure : 

1. Hand out Attachment 1. Read and discuss introduction. 
Have students read the case. Discuss the questions 
which follow. 

2. Take a vote to see how the students think the jury decided 
the case. Then ask students to vote on how they would 
decide the case. 

3. Hand out Attachment 2. Read and discuss the decision with 
students. 
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FREEDOM OF THE PRESS IN COLONIAL AMERICA: 
THE CASE OF JOHN PETER ZENGER (1735) 



Introduction 

Believing dangerous ideas was bad enough, colonial 
leaders felt. But spreading them was even worse. As a re- 
sult there was little freedom of speech and the press in 
those days. 

During the early 1700 's, general weekly newspapers be- 
gan to be printed in the English colonies. At first they 
carried mostly old news from Europe. Then they began ^to 
report on local business and government. Much of the news 
was dull and tame. But more and more, the papers began to 
criticize - or find fault with - harsh English rule in the 
colonies . 

Newspaper owners had to be careful. They were not free 
to print stories that attacked the government. . Newspaper- 
men who did so were often thrown into jail. Their printing 
presses were closed down. ' It was against English law to 
publicly criticize the king or his government officials. 
They were supposed to be the source of all justice. They 
were thought to be above criticism. The following case is 
about a colonial editor who dared to make such criticism. 

THE CASE OF JOHN PETER ZENGER (1735) 

The New York court was packed. The colonists inside were 
looking forward to an important and exciting trial . Newspaper 
editor John Peter Zenger had been in jail for nine months. 
Now, finally, he was being brought to trial. 

At that time New York was an English colony. The colo- 
nists did not have the right to elect their own governor,. He 
was chosen by the King of England. In 1734 the king sent 
William Cosby to be governor of New York. 

John Peter Zenger grew furious over the way Cosby ran the 
colony. Zenger printed articles in his newspaper attacking 
the governor. He wrote that Cosby put his favorites in office. 
He wrote that Cosby let French ships spy on New York bay de- 
fenses. The Governor had Zenger arrested . Zenger was accused 
of breaking the law against libel.' At that time, libel meant 
criticizing the government in a way that put it in danger. 



From Law in a New Land , Houghton Mifflin Company, 1972. 
Used with permissipn. 
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Criticizing the government was against the law, even if what 
a person said was true. 

At Zenger's trial, he was defended "by Andrew Hamilton 
of Philadelphia. Hamilton was the best lawyer in all the 
colonies. He admitted that Zenger had printed the articles. 
But he argued that Zenger was guilty only if the articles 
were false. Hamilton felt there should be more freedom of 
the press. He told the jury that in this country a man 
should be free to print the truth. 

The judges disagreed. They told the jury its only duty 
was to decide whether Zenger had printed the articles. If so, 
he should be found guilty. 




The newspaper of John Peter Zenger, 
the '*New-York Weekly Journal," 
attacked the colony's governor. Angry 
government officials ordered the editor 
arrested and brought to trial. They also 
had copies of his newspaper burned. Should 
the government be allowed to do this? Why? 
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Questions for Discussion 

!• What did the judges say that libel meant? What did 
Andrew Hamilton say that libel should mean? How are 
these two meanings different? 

2. Why did Governor Cosby feel that all criticism - both 
true and false - should be prohibited*^ 

3. What dangers did Zenger's newspaper present to the 
security of the government? 

4. Do you think a person should be allowed to print state- 
ments criticizing the government? Suppose you wrote 

a law about this. Would you punish the person who made 
the statements if they were true? Would you punish 
them if they were false? Why? 

5. , How do you think the jury' decided the case of John 
Peter Zenger? 
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DECISION: THE ZENGER CASE 



A courageous jury reached a verdict of "not guilty" • 
and set him free. Rather than accepting the judges' in- 
terpretation of the law, they listened to defense attorney 
Hamilton. Hamilton had told the jury: 

I cannot think it proper for me (without doing violence to 
my own principles) to deny the publication of a complaint, 
which, I think, is the right of every free born subject to 
make, when the matters so published can be supported with 
truth,.. I do (for my client) confess that he both printed 
and published the two newspapers set forth in the informa- 
tion, and I hope in so doing he has committed no crime. 

The verdict in this case showed that 

(1) the truth of c. printed statement is a complete 
defense in a libel case, and 

(2) a jury may decide on the truth of the statement. 

The decision of the jury was unusual. It was many years before 
the idea of truth as a defense against libel became a valid 
principle in American law. The Zenger case was an early vic- 
tory for freedom of the press in colonial America. 
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Title: THE QUESTION OF WOMEN'S RIGHTS IN 177 6: 
LETTERS OF JOHN AND ABIGAIL ADAMS 



Introduction : 

The American Revolution stirred demands for equal rights 
among segments of the non-white and non-male population 
which took almost two centuries to win. This exchange of, 
letters between John and Abigail Adams will give students 
a sense of the prevailing attitud-es toward equal rights for 
women in 1776 and will provide a basis for comparison with 
contemporary views. • . . 

Objectives : 

1. To develop an understanding of attitudes toward equal 
rights for women and minorities during the American 
Revolution. 

2. To compare contemporary and historical views of equal 
rights. 

Level: 8th (advanced) and above 



Time : One class period 

Materials: Attachment - The Question of Women's Rights 

in 1776 



Procedure : 



1. Have students read the three letters and discuss the 
questions that follow them. 

2. As an optional follow-up activity, have students write 
a letter to Abigail or John Adams which includes the 
following : 

a. agreement or disagreement (according to the 
student's point of view) with their views on 
equal rights and the comparative power of men 
and women in society. 

b. an historical update on the acquisition of 
rights of women and minorities, including the 
14th and" 15th Amendments and the proposed 
equal rights amendment . 
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THE QUESTION OF WOMEN'S RIGHTS IN 1776: 
AN EXCHANGE OF LETTERS BETWEEN JOHN AND ABIGAIL ADAMS 



At the time our nation was born and for a long while afterward, 
women were not allowed to vote, to manage property, sign con- 
tracts, serve on juries, or act as legal guardians for their 
children. However, some women advocated eqiial rights for women 
as far back as 177 6 during the struggle for independence at the 
time of the Continental Congress. One of ^ these women was Abi- 
gail Adams, wife of John Adams, a Patriot and delegate to the 
Continental Congress (and later the President of the United 
States). In letters to her husband, Abigail Adams expresses-' 
her views on equal rights for women. Read the following ex- 
change of letters and discuss the questions which follow. 



Abigail Adams to John Adams 

March 31, 1776 

•..I long to hear that you have declared an independency - and, by 
the way, in the new code of laws, which I suppose it will be neces- 
sary for you to make, I desire you would remember the ladies, and 
be more generous and favorable to them than (were) your ancestors. 
Do not put such unlimited power Into the hands of the husbands. 
Remember all men would be tyrants if they could. If particular care 
and attention is not paid to the ladies, we are determined to (insti- 
gate) a rebellion, and will not hold ourselves bound by any laws in 
which we have no voice or representation. 

That your sex are naturally tyrannical is a truth so thoroughly 
established as to admit of no dispute. But such of you as wish to be 
happy willingly give up the harsh title of master for the more tender 
and endearing one of friend. Why, then, not put it out of the power 
of the vicious and the lawless to use us with cruelty and indignity...? 
Men of sense in all ages abhor those customs which treat us only as 
the vassals of your sex. Regard us then as beings, placed by provi- 
dence under your protection, and in imitation of the Supreme Being 
make use of that pdwer only for our happiness. 



1. What was Abigail Adams view towards men? Do you agree or 
disagree, with her views? 

2. In her letter , Abigail Adams wrote that "(we) will not hold 
ourselves bound by any laws in which we have no voice or 
representation." What does she mean? Compare these views 
with the attitudes of the Partiots toward the British govern 
ment during the Revolution. 
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John Adams to Abigail Adarns 

April 14, 1776 

0 

As to your extraordinary code of laws, I cannot but laugh. We have 
been told that our struggle has loosened the bands of government 
everywhere. That children and apprentices were disobedient - that 
schools and colleges were grown turbulent - that Indians slighted 
their guardians and Negroes grew insolent to their masters. But your 
letter was the first intimation that another tribe more numerous and 
powerful than all the rest (had) grown discontented. This is rather 
top coarse a compliment, but you are so saucy, I won't blot it out. 

Depend upon it, we know better than to repeal our masculine sys- 
tems. Although they are in full force, you know they are little more 
than theory. We dare not exert our power in its full latitude. We 
are obliged to go fair and softly, and in p j-actice , you know, we are 
the subjects. We have only the name of masters, and rather than give 
up this, which would completely subject us to the despotism of the 
petticoat, I hope General Washington, and all our brave heroes would 

fight A fine story indeed. I begin to think the ministry as deep 

as they are wicked. After stirring up Tories, landjobbers, trimmers, 
bigots, Canadians, Indians, Negroes , Hanoverians , Hessians, Russians, 
Irish Roman Catholics, Scotch,... at last they have stimulated the 
(women) to demand new privileges and (to) threaten to rebel. 



1. Do you think John Adams takes his wife's concerns seriously 

2. Who does he think holds the real power? How do his views 
compare with current attitudes about the power of men and 
women? ' 

3. Why would a period of revolutionary activity encourage many 
different groups to demand rights and privileges? 
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Abigail Adams to John Adams 



May 7, 1776 



I cannot say that I think you very generous to the ladies. For, 
whilst you are proclaiming peace and good will to men, emancipating 
all nations, you insist upon retaining an absolute power over wives. 
But you must remember that arbitrary power is like most other things 
which are very hard - very liable to be broken; and, notwithstanding 
all your wise laws and maxims, we have it in our power not only to 
free ourselves but to subdue our masters, and without violence throw 
both your natural and legal authority at our feet.,. 



By 1848, more and more women were concerned with gaining equal 
rights with men. Elizabeth Cady Stanton, a supporter of women's 
rights, attended the first Women's Rights Convention in New York 

in 1848,- She delivered a speech in which she said: 

/- 

. "The history of mankind is a history of repeated in- 
juries and usurpations on the part of men toward 
women, having as direct object, the establishment of 
tyranny over her . " 

Compare her views with those of Abigail Adams' which were writ- 
ten 75 years earlier. 
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Title: COLONIAL OPINION ON THE EVE OP THE REVOLUTION 



Introduction : 

This scripted role play and group activity will assist stu- 
dents in understanding the differing views of colonists on 
the, eve of the American Revolution, It can be, used during 
a study of the economic and political factors^ which led to 
the Revolution e 

Objectives : 

1. To increase understanding of the differing opinions ' held 
by colonists toward armed rebellion preceding the Ameri- 
can Revolution. 

2. To reinforce knowledge of the economic and political 
causes of the American Revolution. 

3. To increase understanding of different types of govern- 
mental organization . 

4. To examine 'values about how government should be organized. 

Level: 8th and above 

Time: One and one-half class periods ' 

Materials : Attachment 1 - Colonial Opinion on the Eve 

of the Revolution 
Attachment 2 - Attitudes Toward Government 

Procedure : - 

1. Hand out Attachment 1 to class. 

2. Select 3 stud^nts^to play the roles of Samuel Seabury, 
Thomas Paine, and John Dickinson. Alternatively, divide 
class into groups of three and have students in each 
group take the roles of the 3 colonists o 

3^ Conduct the scripted role play. If 3 students are per- 
forming in front of the class, stop the role play at 
various points to ask questions about the views of each 
colonist. 

4. After the reading, hand out Attachment 2. Divide class 
into groups of 3-5. Have groups complete the first column 
of Attachment 2. They must decide which items reflect the 
views of each colonist. Instruct students to put the 
initials of each colonist in the appropriate boxes. 

5. Then have students complete the second column. .Instruct 
them to indicate whether they agree (A) or disagree (D) 
with the views expressed in each item. 
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Debrief with the following questions: ^ 

a. Which two men have the greatest differences betweem 
,thein? What is the nature 6f their conflict? 

b. Compare your views with those of the 3 colonists. 
Which colonist do you most nearly agree with? 

c. Ask a number of students whose views they would 
have supported during the Revolution and have them 
give their reasons. As an alternative, have students 
write a short paragraph s,tarting v/ith the sentence 

"I would stand with _J before the 

Revolution because . . . . " ^ 

d. Take a vote on the class views 9n whether they stood 
with Seabury, Dickinson, or Paine. 

e. Do these conflicts of attitudes still exist, today? 
What examples can ydu give? . 

f . When would you justify the use of violence or revo- 
lution to handle conflict? Does your justification 
"allow" the American Revolution? 
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COLONIAL OPINION ON THE EVE OF THE REVOLUTION 



Today many Americans may be surprised to learn that in 177 6 
most colonists were not in favor of an armed rebellion against 
England. It has been estimated that no more than one-third of 
the colonists supported such a drastic step. Rebellion in- 
volves great risks. Many colonists were afraid that a revolt 
against England could lead only to disaster. 

Here is a discussion between three colonial spokesmen:: Samuel 
Seabury, an Anglican (Church of England) minister from New York 
John Dickinson, a Pennsylvania lawyer; and Thomas Paine, a 
political writer recently arrived from England. While the 
following discussion did not actually take place, the words of 
the three men are based on their writings. As you read, decide 
which label — radical, moderate, conservative, reactionary, 
or liberal — best fits the views" of each man. 



SEABURY: The recent move to stop trade between the colonies 
and Britain will harm us, not our mother country. 
If we refuse to accept/ British goods at our ports, 
in a short time, British merchants will find new 
markets. England's ships command respect through- 
out the globe. Her goods are superior to most in 
the world. Surely what we do not buy will eagerly 
be bought elsewhere. It is we who will suffer from 
this boycott. We have no trade but that which we 
have under the protection of England. 

PAINE: Mr. Seabury, for a man of reason, you speak sur- 

prising nonsense. The colonists never have and 
never will benefit from any connection with England 
\ You speak of trade. Are not our chances for favor- 

able trade increased when we have many countries 
to trade with instead of one? England holds us So 
close to her, "not from love, but in order to choke 

SEABURY: I agree, sir, that our connection benefits Britain, 
but I insist that it benefits us as well. Consider 
the single problem of clothing ourselves with our 
own goods. We cannot make clothes as cheaply as we 
can buy them from Britain. We want woolens for the 
winter. If we do not continue to import wool from 



Adapted from Vermont Legal Education Guide, Vermont Legal Educa 
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Britain, the first winter after our English woolens 
are gone we shall all be freezing with cold. Not 
in twenty years./ not in fifty, will we have enough 
wool to clothe the inhabitants of this continent. 
.We depend on exports to live/ With her powerful 
Navy, England can prevent us from trading with all 
those nations you spoke of, Mr. Paine. A- great 
number of people would be out of employ. We'd 
have thieves, mobs — and plenty of leisure to re- 
pent our folly . 

DICKINSON: Mr. Seabury, may I ask your opinion of Britain's 
right to make laws for her American Revolution? 

SEABURY: Let me say quite simply that legislation is not a 
basic right m the colonies. The Roman colonies, 
for example, had no law-making powers at all. As 
colonists, we are entitled only to those law-making 
powers that the parent government chooses to give 

• . us. The idea that we are bound by no laws except 

those to which our representatives have consented 
is ridiculous . This idea is totally unsupported 
by any facts whatsoever. If followed, it would de- - 
stroy the British government. We are part of the 
British Empire and should obey the laws of that 
empire. 

DICKINSON: I am of the opinion that England has the right to 

control colonial trade but not to tax the colonists . 
Do you feel that England's right to make laws for 
her colonies includes tax laws? 

SEABURY: Yes/ indeed. No government can e^^ist which can pass 
laws but not raise money to make them work. If 
Parliament is going to pass laws for our protection 
on the frontier, then it is only right that we be 
taxed to pay for that protection. 

PAINE: Seabury! Don't you see that England acts with only 

one' object in mind — what good it will do for Eng- 
land I Nothing .else . She passes laws, not for our 
good, but for Hers. She defends us, not for our 
good, but for hers. . She would defend any nation in 
the world if it were in her interest to do so. And 
she defended us from her enemies not ours — from 
those who had no quarrel with us but were enemies 
of England . I challenge anybody to show a single 
advantage that this continent can reap by being 
connected with England. But the disadvantages are 
wit^hout number. Our connection with England involves 
us in European quarrels and wars when we might be at 
peace and engage in profitable trade with all of 
Euilope. 
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ATTACHMENT 1 



DICKINSON: Mr, Paine, I fear the next step which such logic 
must take. I would caution — 

PAINE: Caution, Mr. Dickinson, is a luxury enjoyed by 

men blind to justice. Everything that is right 
' or natural pleads for separation. The blood 

of the dead, the weeping voices of nature cries, 
'tis time to part.' 

DICKINSON: I would caution — and I say this from the very 
depth of my being — I would caution against any 
such a move. Every government, at some time or 
other, makes mistakes. It is then the duty of the 
governed to try to correct these mistakes. Mr. 
Paine, you would have us use a club before we have 
used discussion. I feel that such a course is pre- 
mature. Let us behave like dutiful children, who 
have received unjust blows from a beloved parent. 
Let us complain to our parent, but with words, not 
guns.- The British are a generous, sensible, and 
humane people. They may make mistakes; but I cannot 
yet believe they will be cruel or unjust. 
\^ 

SEABURY: Let me add a very practical consideration to 

Mr. Dickinson's advice. England is not an old, 
wrinkled, worn-out hag. She is strong. As yet we 
have experienced only the back of her hand. What 
chance would -we have against her full fleet and 
troops? God forbid ! 

God, Mr. Seabury, forbids injustice. You speak of 
harmony and peace. Can you restore to us the time 
that is past? A government of our own is a natural 
right, and it is better to form a new one now, when 
we have the power than to wait until we may have 
such a chance again. Every spot in the Old World 
is overrun with oppression^x Let us make America 
a place of freedom for all mankind! 

The cause of liberty is a cause of too much dignity 
to be won by cannon and bayonet. "One does not shape 
a diamond with a blacksmith's hammer.. Let us first 
try to have our wrongs set right by j'ast and peace- 
ful means by boycotting British goods, for ex- • 
ample — before we take a step so extreme as to go 
and fight our mother country. 

SEABURY: And Mr. Paine, do you think that, once independent, 
the colonies would then unite? The probable result 
would, in fact, be eterna-1 bloodshed among them- 
selves over boundaries and trade. 



PAINE: 



DICKINSON: 
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ATTITUDES TOWARD GOVERNMENT 



* 


Attitudes of 
3 Colonists 


Individual 

Values 
A ^ agree 
D ^ disagree 


1. It would be wrong to change the system * 
of government we have inherited. It 
has the benefits of long experience. 






2. A leader is not fully responsible to 

t"h^ DPOO 1p hut onlv to (s^d FT"nTn 

whom he receives authority. 






3. Fair decisions can be made only by 
impartial leaders who have no special 
interest whatsoever at stake. Only 
these people should be allowed to 
govern. 






4. Leaders should not bow to the pre*-' 
judiced interests of the people, 
but should be guided by a sense of 
lav. Legal rights & the general 
welfare should be their only guidelines. 






5. Each man .should, have a say in deter-*' 
mining his ova fate. Thua the govern- 
ment should be run by representatives 
choaen by a majority of the people. 






6. A country belongs to those men who 
o\m property in it, and they should 
govern. 






7. Power should be separated and divided 
among several ruling groups. Central- 
ized pover often brings tragic 

mi <i ta^icea . 






8. The pover tq govern should be given 
to the most capable people, to those 
who have demonstrated intelligence 
and skill. The average man does not 
have enough skill to govern his 
fellowmen. 


- 




9. Life is naturally a struggle. 
Those strong enough to seize 
DOwer earn the risht to sovern. 






10. Time, money, and effort are saved 
when a small, unified group runs 
Che government. It is inefficient 
and wasteful to spilt power among 
groups who will bicker and delay 
decisions. 
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Title: THE DECLARATION OF INDEPENDENCE 



Introduction : 

This activity is designed to assist students in interpreting 
the meaning of the Declaration of Independence, a document^ 
which is often religated to the index of history texts and 
never read by students r Students are asked to play the roles 
of delegates to the Continental Congress and discuss and ex- 
plain the meaning of the Declaration of Independence. This 
activity can be used during a study cf the events leading to 
the Declaration of Independence. 



1. To develop understanding of the conditions which lead to, 
the Declaration of Independence 

2. To develop understanding of the role of government and j 
the rights of citizens. 1 

Level : 8th and above \ 

Time : One and one-half to two class periods ^ 

Materials: Attachment - Part I, II and III 

Procedure: 

1. Hand out the three parts of the outline of the Declaration 
of Independence to all students . 

2. Explain that students are to take the roles of delegates 
to the Continental Congress that is meeting on July, 4, 

177 6 to review and discuss the Declaration of Independence. 
Explain that Thomas Jefferson and others have prepared 
this outline expressing the belief of the colonists, the 
wrongs done by the King of England, and the decision to 
form a new government . 

3. Divide the class into 3 groups and assign Part I, II and 
III of the outline to each of the 3 groups. 

4. Explain that each group is responsible for reviewing and 
discussing among themselves the meaning of the part to 
which they are assigned. Have the groups discuss the 
questions provided. 

'5. Then have each group make a 10 minute presentation to the 
rest of the class on the meaning of the part to which they 
have been assigned. Allow time for discussion and debate. 

6. If each group is in agreement with the principles of the 
declaration, they can then ratify the document. 



Objectives : 




ATTACHMENT 



THE DECLARATION OF INDEPENDENCE 



PART I 



PART I Statement of what Colonists Believed: 

A Beliefs about Men's Rights: 

1 All men are created equal. 

2 God has given all men some basic 
rights, and these cannot be taken 
from them. 

3 Some of these rights are the rights 
to life, to liberty , and to the 
pursuit of happiness . 

B Beliefs about Government: 

1 The job of the people who run the 
government is to protect the 
rights of the people. 

2 The powers held by the people who 
run the government have been 
given to them by the people they 
represent . 

C Beliefs about Changing the Government: 

1 When the people who run the govern- 
ment begin to take away the rights 
of the people, the people may: 

a Change their government, or 
b Get rid of the old kind of 
government and set up a new 
kind based on the ideas they 
think will be best for the 
safety and happiness of the 
peop 1^ , 

2 Government should not be changed 
for small or unimportant reasons. 

3 The people will put up with very 
bad conditions if tney can - rather 
than change the kind of government 
that they are used to, 

4 But when rights are taken from the 
people for a long time, and when 
there is a danger that the people 
who govern the country are trying 
to take all the power, then the 
people have the right to: 

a Throw out these rulers, and 
b Make new laws and a new 
government. 



liberty - freedom of 
action, belief , or ex- 
pression; political free- 
dom from unjust or unrep- 
resentative government; 
a legal right to engage 
in a certain kind of ac- 
tion without control or 
interference . 

pursuit of happiness - 
the act of seeking to gain 
happiness . 




From Law in a New Land , Law in American Society Foundation, 
Houghton Mifflin Company,. 197 2. Used with permission. 
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ATTACHMENT 

THE DECLARATION OF INDEPENDENCE - PART I 



What do you think? 



1. ' What is meant by the right to liberty? What is meant by 

the right to the pursuit of happiness? 

2. Where did the colonial leaders believe that the men who 
ran the government got their power? Is this true today? 
Why? 

3. With which of the beliefs in Part I of the Declaration 
.do you agree? With which do you disagree? Why? 



6. 
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THE DECLARATION OF INDEPENDENCE - PART II 



Part II 
A 

B 

C 
D 
E 
F 



- Chief Wrongs Done to the Colonists by the King: 

The king did not let the colonists make all tljie laws they 
needed for their own good. 

When colonial assemblies voted in a way the king did not 
like, he did away with them. 

The king got the judges to decide cases as he wanted. 

The king kept armies in the colonies even when there was no war. 

The king would not let colonists trade with other couf?tries. 

The king taxed the colonists without letting them vote in 
Parliament on the taxes. 

Many times a person was not allowed the right to a trial by jury. 




W hat do you think? 

1. What is a tax? Why did the colonists complain about, being 
taxed? Was this a fair complaint? Why? \ 

2. Which wrongs listed by the colonists do you think ar6 the 
worst? Do you think people in England felt the same \way 
as the colonists about the king's actions? Why? 

3. If a ruler did all those things today, would he be the fit 
ruler of a free people? Why? 
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THE DECLARATION OF INDEPENDENCE - PART III 



Part III - Decision of the Colonists to Form a New 
Government 

The words in the outline below are 
very much like the words in the real 
Declaration. But they have been 
changed a bit - to make them easier 
to understand . 

A We, the representatives of the United States 
of America, by the power given to us by the 
people in these colonies, say that these 
united colonies are, and have the right to 
be, free and - independent states. 

B We say that these states are no longer under 
. the rule of England and its king. 

C We say that because we are free states, we 
have the power to make war, to make peace, 
to make agreements with other countries, to 
trade with other countries, and to do all 
of the other things that a free country 
can do. 

D With God's protection, we all pledge to 
support this Declaration with our lives, 
our fortunes, and our sacred honor. 




What do you think? 

1. Where did the colonial leaders say they got their 
power to make this Declaration? 

2* In your own words, what do you think '^Declaration 
of Independence" means? What line or lines in 
Part III show that it is a ^'Declaration of Inde- 
pendence"? 

3. What powers will the new states have as a free 
country? 
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GROWTH OF A NEW NATION 
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Title: UNDERSTANDING THE CONSTITUTION 



Introduction : 

This brief outline of the Constitution can help students under- 
stand the meaning of each article in lieu of trying to wade 
through the actual document. It is essential that the concept 
of governance be developed and . made concrete so that students 
can understand the importance of the Constitution in estab- 
lishing the new government. This activity can be used as an 
introduction to the Constitution. 

Obj ective s : 

1. To clarify the content of the Constitution. 

2. To develop an understanding of 'the legislative, executive 
and judicial branches of the federal government. 

3. To increase awareness of the- need for law and government. 

Level: 8th and above 

Virae: One class period \ 
Material s : Attachment- The Constitution of the United States 
Procedure : 

1. Before looking at the outline, tell the students to imagine 
that they are members of a small society and that they must 
organize themselves in order to live together. Ask them to 
brainstorm the things that their society would need in order 
to function. Among the requirements students might list: 

a. a way for the groups to make decisions 

b. a way for leaders to be chosen 

c. a way for the group to make rules 

d. a way for the group to enforce those rules 

List student responses on the board. Explain to students 
that this was the same process the Founding Fathers went 
through in 1787 when they wrote the Constitution for the 
new nation. 

2. Hand out the attachment. Read the introductory paragraph. 
Then have students look at the list of requirements on the 
board for setting up a society. Ask students to find the 
articles of the Constitution which meet the needs of govern- 
ment which they have listed. 

3. Read through the entire outline. Allow time for discussion 
and questions. 
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ATTACHMENT 



THE CONSTITUTION OF THE UNITED STATES 



Article I ~ Tells who makes the laws in the 
federal government (Legislative Branch) : 

A Laws are made by a Congress, which 
is divided into two ^'houses*' ~ a 
Senate and a House of Representa- 
tives. 

B Senators and Representatives : 

1 Tells how they are elected. 

2 Tells their duties and lawmaking 
powers . 

Article II - Tell3 who carries out the laws 
Tn the federal government (Executive Branch) 

A The President: 

1 Tells how/ he is elected. 

2 T^lls his duties and powers. 

B The Vice President: tells how he is 
elected. 



legislative branch 
the branch of government 
concerned with making the 
country's laws , This 
branch. Congress , Vis made 
up of the Senate ^d the 
House of Representatives. 



executive branch - 
the branch of government 
concerned with putting 
the country's laws into 
effect. This branch is 
headed by the President. 



Article III - Tells who judges the law in 
the-^ederal governmGnt (Judicial Branch) 

A The U.S. Supreme Court: 

1 Tells how the judges are chosen. 

2 Tells their powers. 

B Other federal courts, set up by 
Congress . 



judicial branch - 
the branch of government 
charged with explaining 
the meaning of our laws ^ 
and administering our sys 
tem of justice. This 
branch is made up of the 
Supreme Court and the 
lesser courts set up by 
Congress . 




ATTACHMENT 



Article IV - Tells about the states: 



A 'How a new state ':an become part of 

the United Slater. 
B "Every state must*" have o government 

elected "^by the people. 
C The U.S. government has to protect 

every state. 

Article V - Tells how the Constitution can 
be changed: 

A New parts added to the Constitution 

are. called amendments. 
B The f i rs t ten amendmen ts arc called 

the "Bill of Rights." 
C So fa*r, 26 amendments have been 

added. 

Article VI - Tells about our highest laws: 

A The Constitution, ot,her federal laws, 
and all treaties made by the United 
States are our highest laws. 

B Judges in every state must follow 
these highest laws over any state 
^ or local laws . 

C State and federal officials must take 
an oath to support the Constitution. 

Article VII - Tells how the Constitution' 
became law. 

A AL ieast nine -of the thirteen new 
states had to vote to accept the 
Constitution as law - and put it into 
effect. 

B ' Tliis step was called " ra t i f i cat i-on . " 





WHAT DO YOU THINK? 

1. Under the Constitution, what are the two "houses" that make 
federal laws? Is the job of these houses like that of a 
governor or of an assembly? Why? What is an amendment? 

2. Why do you think the chart on the first page shows the Con- 
stitution as a tree trunk? Which branch has two sub- 
branches? 

From Law in_a N ew Land , Law in. American Society Foundation, 
Houaht^n Mi ff'TIn Company 1972. Used with permission. 



Title: CLAIM YOUR POWERS 



Introduction : 

Students usually understand the idea of separation of. powers 
but often have difficulty in remembering the role of each 
branch of government. This exciting game will give students 
an opportunity to reinforce their knowledge of the powers 
of each branch and at the same time will make a review of the 
first three, articles of the Constitution enjoyable. 

(J 

Objectives ; 

1. To reinforce the distinctions among the three branches of 
' government. 

2. To increase understanding of the powers of each branch of 
government as delineated in Articles I, II and II of the 
Constitution. 

3. To enhance reading, listening and critical thinking skills. 
Level: 8th and above 

Time: One class period 
Materials : 

Attachment 1 - Situations (for teacher only) 

Attaciiment 2 - Scoring Sheet (for teacher only) 

3 reversiljle signs with "CLAIM" and "DO NOT CLAIM" written 

on opposite sides 
•#©:pies of U.S. Constitution for each student 

Procedure : ^ 

/ 

1. Divide. class into three groups representing the executive, 
legislative and judicial branches of government. 

2. Provide each student with a copy of the U.S. Constitution. 

3. Give each group a sign with "CLAIM" and "DO NOT ^IM" 
written on opposite sides. 

4. Explain that the purpose of this game is to review the 
first three articles of the Constitution . 

5. For the first 10 minutes, have the legislative group re- 
view Article I, the executive group Article II, and the 
judicial group Article 111/ * Each group should vote the 
powers given to its branch during this review. If the 
groups come across powers given to another branch , in 
the articles they are assigned, they should inform the 
other groups . * 
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6. Next, tell the class that they will hear a series of 
situations, each involving a power of one or more ^ branches 
of government. After each situation is read, allow groups 
one minute to discuss the situation and refer to the 
Articles to decide if the power resides with their 
branches of government. 

7. Then read the situation again and say "Claim your powers." 
Each group must hold up its sign to show "CLAIM" or 

"DO NOT CLAIM." Ask each group to explain the reasons 
for their decision or support it with a quote from the 
Articles. 

8. Record the scores for each situation on the board by - 
duplicating the grid on Attachment 2. 

9. Explain that scoring will be as follows: 

a. Two points will be given for correctly claiming 
and justifying the claim of a power. 

b. One point will be given for correctly voting not 
to claim a power. 

c. A zero will be given to a group incorrectly claim- 
ing or not claiming a power. 

d. At the end of the game give a one point bonus for 
each power that one group informed another of 
during the 10 minute review. 
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ATTACHMENT 1 

/ 

■ SITUATIONS ' ' 

a. . A bill is to be considered requiring automobile manu- 

facturers to install seat belts in all new cars. 

b. A case is being appealed from the Texas Supreme Court, 

c. The United States needs an ambassador to Argentina. 

d. There is a vacancy on the Supreme Court and a new justice 
must be appointed. ! 

e . The United States has decided to recognize the new 
Republic of Xanadu. 

f. The state of Arizona is suing California over water 
rights . 

g. The army wants more money for tanks. 

h. A law recently passed by the state of Louisiana has been 
challenged as being unconstitutional. 

i. Ralph Z. has been charged with a federal crime of. trans- 
porting stolen automobiles from Texas to Oklahoma. 

j . Impeachment proceedings have been brought against the 
President. | 

k. A bill is being vetcjed. 

1. A State of the Union message is being prepared. 

m. An ambassador from a foreign country has been arrested. 

n. A law is declared null and void. 

o.. War is declared on Ti^ansylvania . 

p. A federal income tax Rebate is being considered. 

q. A treaty with a foreign country to import oil is being 
negotiated. 

r. A case has arisen over a collision between a U.S. naval 
vessel and a privately-(j)wned freighter. 

s. There is a dispute over land between two-JEndian tribes 
who claim the land was given to each of them under 
separate treaties. 

\ 



Used with permission from the Law in a Changing Society Proje 
Dallas r Texas. 
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SCORING S?IEET 
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BRANCH 
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BONllS JPO I NVS - - 

S i luat ion: 

b. Give the legislative branch 3 bonus points if it claims this power and 

gives as its reason its power of impeachment, 
i. Give the executive branch 3 bonus points^ jf it claims this power and 
gives as its reason the power to enforce laws. (The FBI would probably 
arrest Ralph Z.) 

Give the Judicial branch _3 bonus points if it claims this power and 
" j.^ives as its reason that the Chief Justice presides during the trial. 

XOTK: There are other possible bonus-point situations. If students suggest 
other reasonable claims to a power, award points accordingly. Since 
tins mi^:ht throw olf the equal sums for each branch (30 possible for 
•each as currently written and scored), the groups could be told that , 
ihc winner will be tlie group which comes closest to its tcUal 
poss I b 1 e po i n L s . 
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Title: DRAFTING THE BILL OF RIGHTS 



Introduction : 

This activity gives students an opportunity to draft their 
own Bill of Rights and compare it to the actual 10 amend- 
ments of the U.S. Constitution. By examining their own 
values concerning the rights of citizens^ students will 
have a basis for understanding and evaluating what the 
framers of the Bill of Rights thought important in protec- 
ting the citizen from intrusion by the government. This 
activity should be used as an introduction to the Bill of 
Rights. 

Objectives : 

1. To develop understanding of the guarantees of the first 
amendments of the U.S. Constitution. 

2. To examine individual values concerning the rights of 
citizens vis a vis government intrusion. 

3. To enhance critical thinking and writing skills. 

Level : 8th and above 
Time : Two class periods 
Materials : 

Attachment 1 - Drafting the Bill of Rights 
Attachment 2 - The Bill of Rights 

Procedure : 

1. Discuss with students the events leading to the drafting 
of the Bill of Rights. 

2. Fland out Attachment 1. (Do not show students the text of 
the Bill of Rights until after completing Attachment 1) . 
Explain that students will act as the. framers of the Bill 
of Rights. Divide class into groups of 4. Read instruc- 
tions on Attachment 1 with students. Instruct each group 
to select a recorder to write down the group's list of 
rights. Proceed with group work. 

3. When students are finished , have each group put their 
lists on the board. Have the entire class evaluate the 
lists and come up with a final list. 

4. Hand out Attachment 2. Read each amendment. Compare the 
amendments v/ith the list of rights the class prepared. 
Discuss the questions on Attachment 2. 
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ATTACHMENT 1 




DRAFTING THE BILL OF RIGHTS 



You are members of the First Congress of 1789-1790. The 
Constitution has been ratified and the promise to add a Bill 
of Rights must be kept. These amendments to the Constitu- 
tion will guarantee certain i^ights of the people by placing 
limits on the authority of the government. Draft a Xist^ 
of items which you think are important enough ta be included 
by this Congress in the Bill of Rights. Be sure' to consider 
in your list all of the freedoms you believe citizens should 
have to protect them from the government. Be sure that your 
rights are clearly and specifically stated" 

After you have prepared your list, your group must prepare 
a defense for each item, on that list. Why do you think each 
item is important enough to be included by this Congress? 

Present your list and your reasons for each item to the class 
These will be recorded on the board. The entire class will 
decide which to include in the final version of the Bill of 
Rights. Therefore, your arguments for the items on your list 
must be convincing. 




Copyright New tfexico Law- Related Education Project, 1982 
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ATTACHMENT 2 



THE BILL OF RIGHTS 



AMENDMENT I . 

Congress shall make no law respecting an establishment of re- 
ligion, or prohibiting the free exercise thereof; or abridging 
the freedom of s'peech, or of the press; or the right of the 
people peacably to assemble, and to petition the Government 
for a redress of grievances, 

1. What are some of the experiences in colonial America that 
led to this Amendment? 

2. How is each right related to the others listed in Amend- 
ment I? . 

3. Comment on this quotation by Supreme Court Justice Black: 
"Freedom to speak and write about public questions is as 
important to the life of our government as is the heart 
to the human body." 

4. How do these rights safeguard democracy? 



AMENDMENT II 

A well regulated Militia, being necessary to the security of 
a free State, the right of the people to keep and bear Arms, 
shall not be infringed, 

AMENDMENT III 

No Soldier shall, in time of peace be quartered in any house, 
without the consent of the Owner, nor in time of war, but in 
a manner to be prescribed by law, 

AMENDMENT IV 

The right of the people to be secure in their persons, houses, 
papers, 'and effects, against unreasonabi»e searches and seizures, 
shall not be violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, and particu- 
larly describing the place to be searched, and the persons or 
things to be seized, 

1, Look up the word "militia" in your dictionary. What is the 
difference between a militia and a regular standing army? 
What kinds of services could a state militia perform? Why 
would it be important to prevent Congress from disarming 
state militia;5? 



'^1 ' 
; i 
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How do Americans feel about property and privacy? 

Does the saying "A man's home is his castle" have any 
bearing on Amendments III and IV? 

What were the Writs of Assistance? How were they used? 
How would Amendment IV prevent these kinds of abuses from 
happening again? 

What are the two requirements • for issuing a search warrant? 
How would they contribute to "the right of the people to 
be secure"? 



AMENDMENT V 

No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment of indictment of a 
Grand Jury, except in cases arising in the land or naval forces, 
or in the Militia, when in actual service in time of War or public 
danger; nor shall any person be subject for the same offence, to 
be twice put in jeopardy of life or limb; nor shall be compelled 
in any criminal case to be a witness against himself, nor be 
deprived of life, liberty, or property, without due process of 
• law; nor shall private property be taken for public use, without 
just compensation. ^ , 

The Fifth Amendment contains six separate rights guaranteed 
to a person accused of a crime. List them. 
What is a grand jury? What does it do? How does a grand 
jury safeguard the rights of a person accused of crime? 

The "double jeopardy" phrase comes from this Amendment. 
What does the phrase mean? Is this an important right? 
The words "compelled in any criminal case, to be a witness 
against himself" apply mainly to statements made by an 
accused person. Can you think of some methods used earlier 
in history where people were forced to confess to crimes? 
How would the Fifth Amendment prevent this from happening 
in the United States? . 

•The words "due process" have come to mean fundamental fair- 
ness. In order to take away a. person's life., liberty, or 
property, the government must have fair laws and procedures. 
Can you think of examples of 'fair laws and procedures? Why 
is this important to'^people living in a democracy? 

The last phrase of the Fifth Amendment limits the" right of 
the government to take private property for public use. An 
example might be private property needed to build a public 
highway. How do Americans feel about private property? 



ATTACHMENT 2 



7. A Supreme Court justice once said that one important test 
of the quality of a civilization is the way it treats 
persons accused of crime. Do you agree? 



AMENDMENT VI 

In aii criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury of 
the State and district wherein the crime shall have been com- 
mitted,, which district shall have been previously ascertained 
by law, and to be informed of the nature and cause of the 
accusation; to be confronted with the witnesses against him; 
to liave compulsory process for obtaining witnesses in his 
favor, and to have the Assistance of Counsel for his defence. 

1- The Sixth Amendment is about procedures in criminal trials. 
List the six guarantees contained in this Amendment. 

2. A person charged with a crimte is usually, arrested and 

placed in jail. Why would the right to a speedy -trial be 
an important right? 

3- What are the advantages of a publit: trial? Why would secret 
trials be dangerous? 

4. What^are the advantages of a jury trial? What does the 
word "impartial" mean? 

5. In the Colonial Period, colonists were sometimes taken to 
England for trial. This was one of the grievances against 
the English government. Why would an accused person want 
to be tried by people from his ov:n community? 

6. How does knowing the charge against you help you and your 
lawyer prepare a defense? 

7 . What role do witnesses play in a trial? Why should a person 
accused of a crime^be present to hear what they say? 

8 . Why does a person accused of a crime need a lawyer? 



AJyiENDMENT VII 

In suits at commDn law, where the value in controversy shall 
exceed twenty dollars, the right of trial by jury shall be pre- 
served, and no fact tried by a jury, shall be otherwise reexamined 
in any Court of the United States, than according to the rules of 
the common law. 

AMENDMENT VIII 

Excessive bail shall not be required, nor excessive fines 
imposed, nor cruel and unusual punishments inflicted. 
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AMENDMENT xX 

The enumeration in the Constitution, of certain rights, shall 
not be construed to deny or disparage others retained by the 
peop 1 e . 

AMENDMENT X 

The powers not delegated to the United States by the Constitu- 
tion, nor prohibited by ir to the States, are reserved to the 
States respectively, or to the people. 

1. The Seventh Amendment refers to civil trials. What is the 
difference between a civil trial and a criminal trial? 

2. Is it important that the Bill of Rights provide for a jury ^ 
trial in a civil case since the Sixth Amendment grants a 
jury trial in criminal cases? 

3. What is bail? How would excessive bail affect an accused 
. person's ability t6 get out of jail? 

4. What would be the effect cf excessive bail on the principle 
that a person is innocent until proven guilty beyond a 
reasonable doubt in a court of law? 

5. Can you think of some historical examples of cruel and 
unusual punishments? What would you think of a sopiety 
that burned people at the stake or used the rack or ^wheel? 
(NOTE: The death penalty has been challenged as a "cruel 
and unusual punishment." At the present time the Supreme 
Court has upheld the death penalty laws of some ^of the 
states . ) 

6. Some people thought that a Bill of Rights might be danger- 
ous. They said that if some of the rights of the people 
were listed,, they might lose others not listed. How would 
the Ninth Amendment prevent this from happening? 

7. The Constitution of the United States sets up a federal 
system.' This means a system where governmental power is ^ 
divided between the national government and the state 
governments. However, many people still feared a strong 
national government. Why ^^s,tat^ the principle in the 
Bill of Rights? 



It 

(:sed with permission from the Law in a Changing Society Project, 
Dallas, Texas. 

0 



6 6 

> 4 



4 

Title : REWRITE THE FIRST AMENDMENT 
Introduction : ' 

•Since the First Amendment provides for a number of inter- 
related yet different rights, it is useful to have students 
look closely at the language to better understand its mean- 
ing. This brief exercise asks students to interpret and 
rewrite the Amendment and can be used when studying the Bill 
of Rights prior to First Amendment case studies. 

Objectives : - ' 

1. To develop understanding of each guarantee of the First 
Amendment. 

2. To increase understanding of the interrelationship of 
the guarantees. 

3; To enhance reading and writing skills. ' 

Level: 8th and above 
Time : 15 minutes 

Material^ : Attachment - Rewrite the First Amendment ' 
Procedure : ^ 

1. Hand out attachment. As a homework assignment or in class, 
have students rewrite each phrase of the First Amendment in 
the right hand column. 

2. Discuss student interpretations of each phrase. 

3. For additional discussion, introduce the notion of the 
possible limitations of these rights. Suggested discussion 
questions: 

-a. Can you think of any situations in which these 
^ rights would not be guaranteed? 
b. Are there any laws or rules you know of that 
do limit these rights? 

This discussion can lead into the next activity, "Defining 
the Proper Boundaries for Free Expression." 
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REWRITE THE FIRST AMENDMENT 



The Amendment 



CONGRESS SHALL MAKE NO LAW 



RESPECTING AN ESTABLISHMENT OF 
RELIGION, 



Its Interpreliation 



OR PROHIBITING THE FREE 
EXERCISE THEREOF; 



c 

/ 

OR ABRIDGING THE FREEDOM OF 
SPEECH, 



OR OF THE PRESS; 



OR THE RIGH^ OF THE PEOPLE PEACE- 
ABLY TO ASSEMBLE, 



AND TO PETITION THE GOVERNMENT FOR 
REDRESS OF GRIEVANCES- 



Title : DEFINING PROPER BOUNDARIES FOR FREE EXPRESSION 



Introduction : 

The First Amendment guarantee of free speech is not absolute. 
This activity will give students an opportunity to explore 
their attitudes about what the boundaries of free speech 
should be. It will also denonstrate the process of judicial 
interpretation and the necessity of defining the parameters 
of constitutional guarantees. The activity should be used 
after examining the language of the First Amendment. 

Objectives : .... 

To develop an understanding of the limitations of free 
speech. 

To increase awareness of how constitutional rights are 
interpreted . 

To examine individual values concerning the limitations 
of free speech. 
To enhance reasoning skills. 

I^evel ; 8th and above 

Time : One class period 

Materials : Attachment - Defining Proper Boundaries for 

Free Expression 

Pro^cedure : 

1. Ask students several springboard questions such as: 

a. Does freedom of speech mean a citizen is free 
i to say anything he/she wants at any time, any 

^ place, and in any situation? ^' 

b. Are there limits po freedom of speech? 

2. Hand out attachment. Divide class into groups of 4-5. 
Have groups respond to the items. Tell them that group 
decisions do not have to be unanimous if' there are 
differences of opinion that -are hot resolved through 
discussion. 

3. After groups have completjied the activity, discuss each 
•item. Have groups give their responses and the reason- 
ing behind them. This m^y be recorded on a grid on the 
blackboard. . 

i ^ 

NOTE: This activity is intended to allow students to 
explore their own values related to what speech 
acts^ the Constitution should or should not pro- 
tect. There are Court decisions for many of 
these situations, but the decisions relate to 
specif ic cases , which, when generalized/ might 
be misleading. 

6i9 



ATTACHMENT 



DI1<'INING .PROPER BOUNDARIES FOR FREE E}{PRESSION 

Congress shall make no lav/. . .abrid<^ing the freedom of speech, 
■ or of tiiG press; or the right o^- the people peaceably to 
assemble, and to i^etition the "Government for a redress of 
grievances . )i " 



Does the' First Arfiendment protect sar.oone who: NO 

1. ' makes a political speech in support of a candidate- for mayor? 

2. publically criticizes the .president? ^ 

3. ' makes a pro-Nazi speech outside a Jewish community center? , 

4. uses a sound truck to broadcast his message in a residential 
area? ^ 



5. pickets a grocery store in support of a danoand that the store 
hire more Black per^nnel? \ 

6. wears a green armband to school to show his suppCrf^for the 
Irish Republican Army? 

7. tei'ephones the school with a phony banb threat? 

8. after hearing that ^^erican soldiers would be sent once again 
to fiqht in Southeast Asia, burned his draft card? 

9.. writes a Ixx^k praising the canmunists? 

10 . attends a meeting of the KKK? 

'\ . ■ 

11. assanbles a group to protes\scme city policy and in doing so 
blocks sidewalks? 

12. wants to buy an ad in the school newspaper to criticize the 
school board? - 

13. speaks to oQiers so they can. plan a series of political 
kidnappings? 

14. throws a rock - tied to it is the message "Free all political 
prisoners!" - through a window at the county jail? 

15. urges an angry crowd to march on city hall and "Teach those 
in power a lesson?" 

16. falsely shouts "Firei" in the gym .while it is filled'^with 
people watching a basketball game? 
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17 . writes a book which ' is advertised as the "dirtiest book ever 
vjritten?". 

18. makes false claims in an advertisanent for a product offered 
for sale? 

19. ^^threatens verbally to kill you? 

20- urges the violent overthrow of the government at seme 
future unspecified time? 

21. carves obscene messages in desk tops at school? ' 

22. refuses tp follow the school dress code? 

23. collects signatures on a petition opposing planned zoning 
change? 

24. holds a parade without a permit? 

25. hands out leaflets urging passage of the Equal Rights 
Amendment to members of the state legislature? 

i 

26. anbarasses the Governor by telling a large audience 
about a mistake the governor made? 

27. calls for resistance to the military draft during a 
declared war? 

28. damages your reputation by publishing lies about your 
private life? 

29. joins the Connunist Party of America? 

30. has a friendly conversation with a neighbor? 




Used with permission from the Lav; in a Changing Society Pr,oject 
Dallas, Texas. 



Title: CASE STUDIES IN FREEDOM OF RELIGION 



I nt rciduc tion : 

Freedom of reliqion is best defined through court cases that 
have hOli>ed clarify the meaning of the. Establishment and Free 
Exei-cise' Clauses of the First Amendment. This group of nine 
case studies will allow students to apply their understanding 
of. the First Amendment by examining fact situations, writing 
their .^wn opinions, and comparing them to the actual court 
iecibions. This activity can be used when studying the First 
Amendment of the Bill of Rights. 

^ ;b ! i c t i ves : ■ • ' 

To understand the Establishment Clause of the First 
Amendment. 

J. T'^ inderstand the Free Exercise Clause of the First 
Amendment. 

1. enhance understanding of the balancing of the .interests 

ot society and individual freedoms with respect to 
relicjious freedom. 

4. 7o enhance reasoning and writing skills. 

Lcr/el: lith 

Time: One class period 

Materials : 

Attachment 1 - Case Studies in Freedom of Religion' 
A t tac hment 2 - Decision Sheet 

ITQcedure : 

This activity can be done in small groups or as an individual 
wr i t i ng activity. 

A. Small aroup activity 

1. Hand out Attachment 1. Read through the first page 
with class and discuss questions 1-3. Also discuss 
the need to balance the interests of society with the 
riahts of the individual. 

2. Divide class into 9 groups. Assign one case to each 
aroup. Have groups discuss their cases and write 
their own opinions, including a decision and reasoning. 

3. Have each group explain its case and decision to the 
rest of the class. 

4. Hand out Attachment 2 and allow students to read the 
actual court decision. Compare students* opinions 
with the court decisions. 



Individual writing exercise 

1. Hand out Attachment 1 and discuss the first page. 

2. As homework or in class, have students individually 
read cases and write their own opinions. 

3. Hand out Attachment 2 and allow students to compare 
their opinions with those of the court. 





ATTACHMENT 1 



CASK STUDIFS IN FREEDOM OF RELIGION 

The First Amendment states: "Congress shall make no law 
respectinq an establishment of religion, or prohibiting the 

free exercise thereof " At the time the Constitution 

and the Bill of Rights were written, five states had their 
own official or. "established" church. The Founding Fathers 
knew that they could never establish a single religion for 
the entire nation . 

1. Define "an establishment of religion." 



President Thomas Jefferson was against any relationship 
between church and state. In 1802 he said that, .in^^his 
opinion, the First Amendment was intended to build "a 
wall of separation between church and state." 
What did he mean? 



Define "free exercise" of religion. 



4.' Read the following cases carefully. After considering the 
issues and the definitions you have written abos/e, write 
your opinion on each case, stating your decision and 
giving yoUr reasoning. 



5. Decide whether the issue in each case involves the 

Establishment Clause, the Free Exercise Clause, or both 
Clauses. 



6. How did you resolve the issue of balancing the interests 
of society witi: individual freedoms in each case? 



Co 
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A. Reynolds v. United States (1878) 

George Reynolds was a Mormon living in Utah Territory. 
Because the Mormon religion supported plural marriages and 
regarded polygamy as a religious obligation, Reynolds had 
more than one wife. He was charged with violating a law 
passed by Congress applicable to the territories which stated: 

Every person having a husband or wife living, who marries another, 
whetht^r married or single, in a Territory, or other plape over 
which the United States have exclusive jurisdiction, is guilty of 
bigamy, and shall be punished by a fine of not more than $500, 
and by imprisonment for a term of not more than five years. 

Reynolds argued that this statute was unconstitutional 
since it violated his right to free exercise of religion under 
the First Amendment. The statute violated his right to prac- 
tice the tenets of his religion. 

B. State V. Massey (1949) 

In a city, in North Carolina, a cult of snake handlers 
regularly handled poisonous snakes as part of their religious 
practices. When the city passed an ordinance making it illegal 
to handle "poisonous reptiles in such a manner as to endanger 
public health, welfare, and safety," the cult refused to obey 
the law. The members of the cult were convicted and they 
appealed to the North Carolina Supreme Court. 'They argued 
that they were not endanger ing public health, welfare, and 
safety because it was only the members of thq cult who handled 
snakes and they did it voluntarily as part o£ their religious 
practice. 

C. People ex rel. Wallace v. Lambrenz (1952) 

A child was born to parents who were members of the Je- 
hovah ' s Witnesses sect. The child had a serious medical 
problem which would lead to death without an immediate blood 
transfusion. ^ The tenets of the sect prohibit blood transfu- 
sions and the parents th^ refore refused ta let the child be 
treated. The case was taken to family court. 

D . State ex rel. Holcomb v. Armstrong (19 52) 

According to a requirement made by the Board of Regents 
at the University of Washington, all registered students must 
have chest x-rays to test for tuberculosis. A student who 
was a member of the Chris cian Science Church refused on the 
grounds that it was a'^^ainst the tenets of her church and 
against her own religious beliefs. 



75 



ATTACHMENT 1 



E . Gallagher, Chief of Police of City of Springfield , 
Massachusetts v. Crown Kosher Supermarket (1961) 

The Crown Kosher Supermarket in the city of Springfield 
kept its shop open on Sunday, since Saturday was the Jewish 
sabbath and Orthodox Jews di^ not shop on that day. Almost 
one-third of its weekly business was done on Sunday. No 
other supermarkets remained open on Sunday. The Crown Kosher 
Supermarket was charged wi1:h violating the Massachusetts Sun • 
day Closing Laws prohibiting the opening of shops ..and doing 
business on Sunday. The defendant argued that the law denied 
him equal protection of the laws, violated his freedom of 
religion, and in addition, contributed to an establishment 
of religion. 

F. Torcaso v. Watkins (1961) 

Torcaso, who had been appointed a notary public in the 
state of Maryland, refused -to declare his belief in God. The 
state Constitution provided that no religious test could ever 
be required "as a qualification for any office of profit or 
trust in this State, other than a declaration of belief in 
the existence of God." Torcaso sued the state for refusing 
to give him his commission on the grounds that the requirement 
violated his right to freedom of religion under the First and 
Fourteenth Amendments of the U.S. Constitution. 

G. Sherbert v. Verner (1963) . 

The Seventh-Day Adventist Church prohibits its members 
from -working on Saturday. Adell Sherbert, a member of the 
ohurch, was employed at a textile mill and was allowed by her 
employer to work a five-day week. When her work week was 
changed to six days, including Saturday, she refused to work 
on Saturdays and was fired. She tried to get a job at other . 
mills in the area, but failed because none would lef her work 
a five-day week. She filed for unemployment ijisurance, but. 
was turned down because she had refused to take "available 
suitable work" as specified by^-law in South Carolina. Sherbert 
argued that this action violated her freedoiji of religion. 

H. People V. Woody (1964,) ' 

• Indians who were members of the Native American Church-^ 
smoked peyote, a hallucinogen, as a sacrament during religious 
ceremonies. -A California narcotics law prohibited the use of 
..hallucinog'enic drugs, which were "controlled substances." 
Members of the Native American Church who smoked peyote were 
arrested and convicted of violating the law.- , They appealed 
on the grounds that their freedom of religion was violated. 
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I . ^Stone V. Graham (198 0) 




The legislature of the state of Kentucky passed a statute 
requiring the posting of a copy of the Ten Commandments on 
the walls of all public classrooms in the state. The law pro- 
vided that all copies had to have in small print at. the bottom: 
"The secular application of the Ten Commandments is clearly 
seen in its adoption as the f i^fidamental legal code of Western 
Civilization and the Common Law of the United States."* The 
law alsb required that copies were to be purchased with= funds 
from private sources'/ Parents of students asked for an in- 
junction to prevent the state from enforcing the statute on 
the grounds that the" statute violated the First Amendment 
guarantees of freedom of religion. 



^ Copyright New Mexico Law-Related Education Project, 1982 
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DECISION SHEET 



A. Reynolds v. Unit ed States (1878) 

Laws are made for the government of actions, and while 
they cannot interfere with mere religious belief and opinions, 
they may with practices. Freedom of religion does not apply 
to those actions which violate spcial duties or which subvert 
good order.- Polygamy^ is considered an offense against society. 
It is impossible to believe that the constitutional guarantee 
of religious freedom was intended to prohibit legislation in 
respect to this most important feature of social life. 

V 

B. State V. Massey (1949) 

In 1949 the Supreme^ Court of Nor^.h Carolina upheld the 
city ordinance as a valid exercise of police power - the power 
to protect the lives, health, morals, welfare, and safety, of 
the people. This form of religious worship must give way to 
the greater value of public safety . 



C. Wallace v. Lambrenz (19 52) 

The right to practice religion freely does not include 
liberty to expose the community or the child to communicate 
disease or the latter to ill health or death. Parents may be 
free to become martyrs themselves. But it does not follow 
that they are free... to make martyrs of their children before., 
they can make that choice for themselves. 

f 

" D. Holcomb v. Armstrong (1952) 

The State Board of Regents ''has the dbligation of protection 
of the community under its supervision. This coacern for 
society has a priority over an individual's right to religious 
freedom. 

E. Gallagher v. Crown Kosher Superroarket (1961) 

The Court's opinion upheld the Massachusetts law on the 
ground that it did not deny the Jewish merchant the equal pro- 
tection of the laws required by the Fourteenth Amendment. Nor 
did this law establish a religion be requiring the closing of 
most- businesses on Sunday. The point is made again that these 
laws, originally religious in nature,^ are now §ecular in 
character. 
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Torcaso v. i^iatkins (1961) 



The Maryland Constitution requiring a belief in God as a 
condition for holding public office violated the Freedom of 
Religion Clause of the First and Fourteenth Amendments. The 
Court decided that the Maryland Constitution set up a reli- 
gious test which was designed to, and does, bar every person 
who refuses to declare a belief in God from holding a public 
-office in Maryland. 

G. Sherbert v. Verner (1963) 

No State may "exclude individual Catholics, Lutherans, 
Mohammedans, Baptists, Jews, Methodists-, Nonbelievers , Pres- 
byterians, or the members of any other faith, because of their ^ 
faith, or lack of it, from receiving the benefits of public 
welfare legislation." 

H. People V. Woody (1964)' 

In 1964 the California Supreme Court upheld the right of 
the .Indians to use peyote as -^-part of their religious ceremony. 
The Court declared that, since there was no clear evidence 
that peyote was a dangerous drug, the Indians could not be 
prosecuted under the state's narcotics law. 

I. ^ Stone V. Graham (1980) ^ 

The purpose of the statute was plainly religious in nature. 
The avowed . secular purpose was not sufficient to avoid conflict 
with the First Amendment. In order , to have a secular legisla-- 
tive "purpose, the effect of the law must be one that neither 
advances or inhibits religion. Also,, the law must not- promote 
excessive government involvement with religion. Since the Ten 
Commandments are not confined to secular matters, the purpose 
of' the statute is to induce school children to read, think 
about and perhaps obey ^heir teachings'. - While this mighty be 
a desirable purpose in private matters, it is not permissible 
under the Establishment Clause of the Fir.st Amendment. 



Answer to Question #5, Page 1, 



(Attachment 1) 



Free exercise cases: B, C, 
Establishment case: I 

■ . Both: A, E, 



D, G, H. 



F 
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Title: UNDERSTANDING THE FOURTH AMENDMENT: A ROLE PLAY 



Introduction : , 

In this activity students will examine the issue of the right 
to privacy from colonial times with the writs of assistance to 
contemporary interpretations of 4th Amendment guarantees. 
Students will learn under what circumstances a search warrant 
is or is- not required, and they will role play 'situations whicl 
do not require warrants. It is recommended that a police 
officer be invited to class to participate in the discussion. 

Objectives: 

1. To recognize the violations of privacy rights by the writs 
of assistance during ^the colonial period. 

2. To increase awareness .of the importance of 4th Amendment 
rights to the framers of the JBill of Rights. 

3. To understand the provisions of the 4th Amendment. 

4. To recognize situations (as interpreted by the courts) in 
which a search warrant^ is or is not needed to conduct a 
search and seizure. 

5. To enhance critical thinking skills. 

Level: 8th and 11th 
Time: One class period 
Materials : 

Attachment 1 - Understanding the Fourth Amendment 
Attachment 2 - Role Playing . Instructions for Students 

Re source Person : Police Officer (optional) 

Procedure : 

1. Ask students springboard questions such as : ^ 

a. Have you heard the saying "a man's home is 'his castle" 
What does it mean? ^ * 

b. What do you think "privacy" and "secure" mean? 

c. When might someone want to search a person's house? 
When might a police officer want to search? 

2. Hand out Attachment 1. Read the information and discuss^'^ 
questions . - . * . 

3. Explain that students will rble play situations in which 
search warrants are not., necessary . Divide class into 7 
groups. Give each group one of the situations on Attach- 
ment 2. (Cut them\ apart before* class) 

4. Instruct groups to create roles and plan their role plays 
to illustrate situations described. 



Have each group perform their roie^ plays in front of the 
class. After each role play, ask students these" questions: 

a. Identify .what k^nd of search it was, according to 
fhe information they have been given. 

b. What j^as the reason for the search? 

c. Why was a warrant not needed? 

Ask police to comment on the search after each role play. 
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UNDERSTANDING THE FOURTH AMENpMENT 

Origins of the Right of People to Be Secure : The Writs^of , 
Assistance / ^ 

During the 1700's, England wanted to control the 'trade of 
goods between England and the Colonies. It passed laws which 
said that certain goods could be bought^nd sold only with Eng- 
land. If colonists bought and sold goods with other countries, 
they had to pay taxes to England. 

This made colonists mad. They -tried to get around these 
laws by hiding goods in^ their- houses that they bought from 
other countries so they wouldnVt have to pay taxes. 

To control^ this, English* officials searched the * colonists ''^ 
homes, buildings and ships. To' make this legal, England said 
the 'courts could issue orders, called writs of a^istance . 
These writs allowed officials to search for hidden\^oods . The 
writs were similar to se^-^rrh warrants , but they allowed 
officials to search colonists at anytime. The colonists were 
angry because they thought the writs violated their rights 
to privacy that Englishmen- in England had. " ^ 

These practices became one of the many reasons that led to 
the Revolutionary War. 

Questions:* 

1. What were the writs of assistance? 
-2. How did the English officials use the writs? 
3. Why did colonists think the writs violated their right 
to privacy? Do you agree? 



Privacy and the Fourth Amendment ^ ■ 

The writers of the Constitution : believed that privacy .was 
a basic right of citizens and :>included this guarantee 'in the 
Bill of Rights. 



AMENDMENT IV 

The right of the people to be secure in their persons, 
houses, papers, 'and effects, against unreasonable searches 
and seizures, shall not be violated and no Warrants shall 
issue, but upon probable cause, supported by Oath oT affir- 
mation, an4 particularly describing the place to be searched, 
and the persons or things to be seized. ^ 



/ 
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1. What do you think is meant by unreasonable searches and . 
seizures ? 

2* What are the three things the amendment demands before 

a search warrant may be issued? 
3. How are search warrants as defined by the 4th Amendment 

different from the writs of assistance? 



Search and Seizure With a Warrant 

\ ' : : — 

Police officers need to conduct searcjaes to gather evi- 
dence ^against a person suspected of committing a crime . In 
interpreting the 4th Amendment, the courts have set down 
general guidelines for issuing search warrants for searches and 
and. seizures. To get a search warrant, the person - usually 
a police officer - must have probable cause . This means: 

^Tf That he/she has facts and information that provide a 

good reason to believe that a search is justified . 
2. The officer must swear under oath that the information 
J ' he/she is giving is true to the best of his/her 
knowledge . 

, >. The search warrant must specifically describe .the per-- 
. 'son or place to be searched and thei ttems to be seized. 
The warrant does not authorize a general search. 
4. The warrant must 'be issued by a judge. 

Searches Without a Warrant 

•The courts have recognized that there are some situations 

in wKich a search can be conducted with<ijit a search warrant^ 

t. 

1. Lawful inspection - airport and border searches • / 

2. Consent - a person agrees to be searched without a 
warrant or probable cause . 

3. Incident to lawful arrest - police search a lawfully 
arrested person for weapons or evidence bef gre it is 
destroyed . • ^ 

4. Emergency - situations such as bomb threats and fires 
J' when there isn't time to get a warrant, 

5. Plain view - objects related to a crime are in plain 
view of an officer during lawful performance of his or 
her duties. 

6. Stop and frisk - a police officer stops a person when 
the officer h^s good reason to believe the person has 
weapons and is acting suspiciously. 

7. Automobile searches - an officer has good reason to 
believe an automobile contains stolen goods. 
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ROLE. PLAYING INSTRUCTIONS 
FOR STUDENTS 




I. LAWFUL INSPECTION 

Set up a scene for searching passengers about 
to board a commercial airplane'. Give the security 
personnel doing the searching badges to show their 
authority. . ' • ' SECURITY 

The searchers should show courtesy to all the passengers ; 
but they ^'hould also be insistent about searching luggage,, 
packaqes, purses, or anything the passengers are carrying. 
Each {^ass^nger must also walk through the electric scanner. 



Si:cuRl l Y 
Pi:Rs\)XNf:L 




a"^TABLE FOR TT 
P^VSSENGERS [J 

TO PICK ur 

\ PACKAGES 



TO PLANE 




{security 
Personnel 




TABLE. FpR 
SEARCHING 
PACK.\GES 



PASSENGER 




CHAIR 
ELECTRONIC SCANNER 



Us^d witlii permission of the Law in a Changing , Society , Pro j ect, 
Dallas, Texas- 
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II. WITH CONSENT 

Two officers knock on the door of a home and the owner of 
the house answers the door. The officers ask to search the 
roo*m of the owner's 16-year-old son for narcotics. The officers 
say: \ 

\ \ ' • 

- You need not give [consent if you do not wish to. 

- The search will not be made if you do not consent', 

- If you do consent anything we find may be used against 
your son in a criminal prosecution. ' 

I T^fie father gives consent, and the officers f ind . some nar- 
cotfC'S under the son's pillow. 

a • . , 
■' ^ ^ ^ ^ 

III. INCIDENT TO ARREST. 



A person breaks into a drugstore window dnd sets off a bur- ' 
glar alarm. An officer, responding to the alarm, arrives just 
as the burglar is climbing into his car. The officer arrests 
the burglar and searches his car, finding watches*, electric 
razors, and other item's possibly stolen from the drugstore 
or o'^ther stores. 



IV. . EMERGENCY 



Neighbors call the police to r.epo^rt that they have not seen 
a' seventy-year-61d man- in or around his home for the last two 
daySp The neighbors say they are worried because he lives 
alonQ and had a heart attack a few years previously. The man 
did not mention 'that he' was leaving /on a trip. 

When the officers approach the house, they s,ee the newspp.pers 
for, the last two days at the front door. After ringing ^and 
knocking at the frpnt and back doors, they look in and knock on 
the windows.. They try the doors and windows . ^ Finding all 
locked, they break a window and enter. 
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V, PLAIN -VIEW 



A police officer stops a car for a routine license check. 
He notices an open whisky bottle on the seat beside the 
16-year-old driver. He arrests the driver. 



VI. STOP AND FRISK (TEMPORARY DETENTION) 



An officer sees three men' on a street corner. They take 
turns walking down the street, looking in store windows, and 
coming back to the corner. After they have repeated this five 
or six times, the officer approaches them, identifies himself 
as a police officer., and .asks for^ their names. They mumble 
answers. Fearing that they might have a^gun, the officer pats 
them down and finds guns on two pf the men. The officer arrests 
these two men. ' 



'4 



VII. SEARCHING AN AUTOMOBILE FOR ILLEGAL ITEMS 



A sherrff receives a phone call from a reliable informant 
that some merchandise which has been burglardzed is now on a 
truck leaving for another state. The sheriff gives the license 
plate number, description, and location to one of his. deputies 
to go quickly and search the truck. 



Title : UNDERSTANDING THE' FIFTH AND SIXTH AMENDMENTS: 
THE CASE OF GERALD GAULT (1964) 

Introduction : 

An effective way to teach the 5th and 6th Amendments is to 
examine k case in which many of the criminal due process 
rights were denied. In Re Gault is such a case,^ This land-' 
mark juvenile case established fundamental 5th and 6th Amend^ 
ment due process rights that previously had not been required 
in .the more informal juvenile justice s,ystem. In this activ- 
ity students will examine the 5th, and 6th Amendment "rights 
and then determine which righuS were not afforded Gerald 
Gault. The activity can be used when studying the Bill of 
.Rights. The use of a contemporary juvenile case will increase 
student motivation and understanding. . 

Note: The teacher must be aware that it was not until the 
passage of the 14th Amendment that the guarantees of 
the Bill of Rights were made app;Licable to the states. 
The 14th Amendment Due Process Clause thus incorporates 
the guarantees of the 5th and 6th Amendments. The. 
teacher can introduce^ this concept at his/her discretion. 

Ob j ectives ; 

1. To understand the criminal due process rights guaranteed 
by the 5th' and 6th Amendments. 

2. To increase understanding of these rights as thfey apply 
to juveniles. 

3. To enhance reading and critical thinking skills. 

9 

Level : 1 1 th 
Time: One class period 
Materials : 

Attachment 1 - Rights of the Accused 

Attachment 2 - Understanding the 5th and 6th Amendments: 

The Case of Gerald Gault 
Attachment 3 - Chart for Teacher Use 

Procedure ; , 

1. 'Hand out Attachment 1. On the board, have students list 

the rights guaranteed ^ in the amendments. Discuss the 
meaning, of each right.V Attachment 3 is provided for , 
teacher use. (Teachers may also distribute a blank version 
„ of Attachment 3 and have students fill' it out) . 

2. "Hand out Attachment 2. Have students read the case. 

3. In a second column on the board, have students list the 
5th and 6th Amendment rights denied to Gault. (Lists 
should be similar to Attachment 3) 
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4. Discussion: ^ 

Explain to students that the less formal procedures in 
" the juvenile court system were a result of a reform move- 
ment at the turn of the century whicH was against treating 
juveniles like adult criminals. Rather, juvenile courts 
were supposed to act as guardians of • delinquent children 
and serve a rehabilistic role. 

Questions: 

a. What do you think are the advantages and disadvantages 
of this type of approach? 

b. Would \he special nature of juvenile court proceedings 
justify not requiring the right to notice of charges?^ 
The right to counsel? The- right to cross-examine 
witnesses? The right to remain silent? Give reasons'. 

5. Tell^ students that the' Court ruled in fayor of Gault. 
The following rights were guaranteed to^ juvejiiles as a 
result of this case: 

1. Notice of Charges - being told what the charges are 
far enough in advance to prepare a case 

2. Right- to Counsel - being told of the right, to have ^ 
a lawyer 

3 . Right to Confront and Cross-Examine Witnesses - being 
" able, to hear the testimony of the witnesses for the 

prosecution and defense 

4. * Privilege Against Self-incrimination - being told that 
. anything the accused says might oe used against him 
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RTGHTS 'OF THE ACCUSED 



AMENDMENT 'V 



No person shall be held to answer for a> capital . 
crime, unless on a presentment or indictment of a 
grand jury ...... nor shall any person be subject for, the 

same offense to 6e twice put in jeopardy of life and 
limb; nor' shall ( the per son) * be compelled in any 
criminal case, to be a witness against himself; nor be 
deprived of life, liberty, or property, without due 
process of law. ... 



AMENDMENT VI 

In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, *-by an impar- 
tial jury^of the state and district wherein the crime 
.shall have been committed ... and to be 'informed of the 
nature and cause of the accusation; to be confronted 
with, the witnesses against him; to have compulsory pro- 
cess for obtaining witnesses in his favor, and to have 
the assistance of counsel for his defejise. 

.» a 
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UNDERSTANDINjP the 5TH AND 6T» AMENDMENTS: 
THE CASE OF GERALD GAULT 



On June 8, 1964 in Gila County, Arizona, a fifteen year- 
old boy named Gerald Gault and his friend Ron Lawis were, taken 
into custody by the Sheriff as a result of a complaint made 
by a neighbor of the boys, Mrs. Cook. She said that she had 
received an obscene telephone call and thought the boys had 
done it. Gerald was already on probation as a result of. being 
with another boy who had stolen a lady's wallet. 

When Gerald was arrested, his parents were at work. No 
,word was left that he had been arrested. His parents learned 
later that evening from the Lewis family tKat Gerald had been 
taken to the Children's Detention' Home. Gerald's mother went 
to the Detention Home and was informed that there- Wvould be a 
hearing the next day on June 9. 

The day of the hearing. Officer Elagg, a probation officer, 
filed a formal petition against Gerald. It said 'only that 
Gerald was under IS and under the jurisdiction of the juvenile 
court, and that he was a "delinquent minor." Th^re were no 
facts given for this -conclusion, and.no charges were made^ 
known to the Gault family. 

- Mrs. Gault a^ttended the hearing. Mrs. Cook was not present. 
No one was sworn in at the hearing. No transcript or recording 
of. the proceedings was prepared. -At the hearing, the judge 
questioned Gerald about the telephone call. There were con- 
flicting recollections about testimony. Mrs. Gault recalled 
that Gerald said he only dialed Mrs. Cook ' s/ number and handed 
the telephone to his friend, Ronald'. Officer Flagg recalled- 
that Gerald "admi.tted making one of these (obscene) statements." 

On June 12, Gerald wa,s released from the Detention Home. 
No explanation was given ^ in the record as to why he was kept 
in the'' Detention Home or why he 'was released. On the day of 
Gerald's release, Mrs. Gault received a note on plain paper, not 
letterhead, from the probation officer. It said: 

"Mrs, Gault: . - - 

Judge McGhee has set Monday, June 15, 1964 at 
11:00am, as the datevand time for further 
hearings on Gerald's delinquency." 

/s/Flagg 



Adapted 
Texas. 



from the Law in a Changing Society Project, Dallas, 
Used with permission. 
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At the June 15 hearing, Gerald and his parents , Ron Lewis 
and his father. Officer Flagg and another officer were pres- 
ent. Mrs, Cook' was not present. Mrs. Ga"ult asked that Mrs. 
Cook be brought to cour-t so that she could identify the boy 
who had done the talking. The judge said "she didn't have 
to be present at the hearing." Again there was conflicting 
testimony. There was no record made of this hearing, but 
Gerald's parents said that Gerald again testified that he- 
only dialed the number and Ron had done the talking^ Officer 
Flagg agreed that Gerald had not admitte'd to making the 
obscene remarks. 

At the June 15 hearing, /'he probation officers filed a 
report wirh the court listing the charge as "Lewd PKone Calls 
The Gaults were not informed of this. At the -end of the hear 
ing, the judge committed Gerald as a juvenile delinquent to . 
the State Industrial ^School "for the period of his mirfority 
(until 21), unless sooner discharged by due process of law." 
Gerald was thus committed to reform school for 6 years. If 
he had been over 18 and tried in an adult court, the penalty 
would have been a fine of ^5 to $50 and a maximum of 2 months 
m jail. . , 

No appeal is permitted by Arizona law in juvenile cases. 
So Gerald's parents filed a petition for a writ of habeas 
corpus - an. order requiring a person to be brought before a 
judge to .determine if he is being legally held.. The Superioj: 
Court dismissed the writ, so the Gaults' asked the Arizona 
Supreme Court to .review the case. The Gaults claimed thai^ 
they had been denied due process of law. The Arizona Supr^eme 
Court. ruled against the Gaults. 

The Gaults then, took their case to the United States 
Supreme Court. 
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CHART FOR TEACHER USE 



Due Process Rights ' 
Guaranteed by the 5th 
and 6th Amendments. 



1. grand jury 'indictment • 
* for a capital crime 

(5th) 

2. protection against 
double jeopardy 
^(5th) 

3. protection against 
self-incrimination 
(5th) (right to 
remain silent) 

4. right to speedy and 
public' trial 

(6th) . . . 

5. trial by impartial 
jury 

(6th) 

6. notice of nature and;, 
cause of charges 
(6thO 

7. fight to confront wit- 
nesses against accused 
(6th) 

8. right to call witnesses 
(6th) ' . 

9. right to counsel 
(6th) 



Due Process Rights 
Denied to Gerald Gault 



1. They were not advised of 
th,eir right against self- 
incrimination. 



,2. They weren't given proper 
notice o:^ the initial 
e hearing or the specific 
charge against Gerald. 

3. They were not told of 
their right to cross- ^ 
examine witnesses, ^ 

4. They were not advised of 
right to call witnesses. 

5. They were not informed of 
•their right to counsel. ^ 

6. They were -not advised of 
their right to a trans- 
cript of the proceedings • 



Title ; FREE„PRESS - FAIR TRIAL: THE SAM SHEPtARD CASE 
Introductioq : ' • • * ^ - * 

When studying the Bill of Rights, students need to ^mderstand'^ 
that constitutional rights may come into conflict. This fa- 
mous case illustrates the inherent conflict between two con- 
stitutional guarantees: the^ First Amendment's freedom of • 
the press vs. the Sixth Amendment's guarantee of a speedy and 
public trial by an impartial jury.^ Which right des-erves pri- 
ority? This activity will demonstrate how the Court resolved 
this issue. It, should be used after an examination of the 
First and Sixth Amendments during a study of the^ Bill of Rights. 

Objectives : 

1. To reinforce understanding of the First and Sixth Amend- - 
ments . - 

2. To develop awareness of how conflict. of rights are 
judicially re^solved . 

3. To 'enhance reading and critical thinking skills. 

Level: 11th 

Time : One-half to one class period ' , \ 

. Materials : ^4 

Attachment 1 - Free Press - Fair Trial: The Sam Sheppard Case 
Attaf^hment 2 - Decision , , ... 

Newspapers 

Procedure: " - ^ ■ ^^ 

1. Prior to the case, pass out newspapers to class. In pairs, 
have students locate news articles abput local crimes. 

' Have them examine the articles for objectivity in reporting 
Discuss student findings. 

2. Before handing out Attachment 1, discuss each of the fol- 
^ lowing with the class: ^• 

a. What constitutes a.n impartial jury? 

b. What should be the role of the media in reporting 
crimes? 

c. What should be aone when the reporting of a sen- 
sational crime makes it difficult to select an 
impartial ju:^y? * . 

d. Which right deserves priority, free press or right 
to an impartial jury? 

e. How can we decide what, to do? ^ 
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pHand out Attachment 1.. Discuss the important facts and 
issues- in the qase. Vote on what s'tudents think should 
be the outcome of the case. 

Hand out Attachment 2 and read the Court "^decision . 
As an alternat^ive, show students the film. "Free Press ■ 
V. Fair Trial by Jury: The Sheppard Case/' Encyclopedia 
Britannica :if available). Stop film in appropriate ^ 
places to discuss facSts and issues and have students 
vote on the outcome of the case, before the Supreme Court 
decision is presented. 
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FREE PRESS - FAIR TRIAL: THE SAM SHEPPARD CASE 



What happens when i;ights giii^ranteed in the Constitution 
conflict? In recent years 'interesting problem has devel- 
oped. The First .Amendment ' s freedom of the ^press has been . 
in a collision course with -the Sixth Aniendment's right to a 
"speedy and public ttial, by an impartial jury." It is ob- 
vious that newspaper and television" coverage of a sensation- 
al crime can prejudic^e the community against an accused to 
the point where it becomes-^ difficult to select an impartial 
jury.* If or when this* happens, what can or should be done? 
How do we resolve the ^dilemma of t-wo great valued rights 
■in collision? Let us see how the ^ Supreme Court has grappled 
with this value conflict. 



Sheppard v. Maxwell , Warden (1966) 



It has remained a mystery to this very day. On July 4, 
1954 Marilyn Sheppard was bludgeoned to death in the "upstairs 
bedroom of her home. Her husband, Sara Sheppard, told police 
that he had been sleeping in the downstairs living roora, 
when he had been av/akened by a noLs-eX^ He went, upstairs to 
investigate* and was knocked unconscious. When he regained 
consciousness y he saw that his wife was^ probably dead. He 
then checked his son's r6ora and found that he had not' been 
.touched. Hearing a noise he hurried downstairs, saw a 
"forra, *\ chased it, fought with it, and was khocked uncon- ' 
scious again. When he recovered, he phoned nis friends and 
they carae at crice and phoned the police. 

The Sheppards were a prorainent faraily in Bay. Village, 
Ohio, a suburb of Cleveland, and the story hit the headlines 
at once. The headlines and stories which were featured on 
the front pages^ of the Cleveland newspapers were : 

"Doctor Balks At Lie Test" 

"Why No Inquest? Do It Now, Dr.Gerger" 

"Why Don't Police Quiz Top Syspect?" . ^ . 
"Why Isn't Sara Sheppard in Jail?" 
"Quit Stalling - Bring Him In" 

' "vk ^ ■ 



From The Idea of Liberty by Isidore Starr, West Publishing 
Corapany, Box A, 170 Old Country Road, Mineola,- NY 11501. 
Reprinted v/ith permission. ' • 
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. Among the f ront^ page editiorials that appeared between ..^^ 
the day of the murder and the day.- of the inquest v/as one^ ' ^ 
which declared that "someone is getting away ;ith murder" 
because of "friendships, relationships, hired lawyers, a 
husband who ought to have been subjected instantly to the 
same thiird-degree to which any other per^son under similar 
circumstances is subjected." The implications seemed to be ^ ' 
that the authorities .were treating the soc?^ally prominent 
"""Sheppard with kid gloves. i 

When the inquest took place, ^ it Jwas held in a school 
gymnasium with reporters, teS^evision ^'cameras , radio tech- 
nicians, and- hundreds of spectators. ''At one point, Sheppard^s 
counsel was ejected by the Coroner, who ^received cheers, 
hiigs , '^and kiS'Ses from some, of the women'in the audience. - ' 

Sheppard was arrested and his trial began two weeks be- ^ 
fore the November general ^ election . Bpth the ^ trial judge 
and ^the chief prosecutor were candidates for re-election. 
The "^ames and addresses of the jurdrs were published, in the 
newspapers. During the J:rial the jurors were" not sequestered, 
but were premitted to go home'. The courtroom was so crowded 
with reporters, cameramen, television and radio personnel 
that there was much confusion and it was. difficult for wit- 
nesses and counsel to be heard. * 

Sheppard was found' guilty and his a'^peals to the state 
court of appeals, as well as to the Supreme Court in 1956, 
were denied. In 1965 Sheppard retained the services of a 
young lawyer, F. Lee Bailey, who decide'd to institute a^ 
writ of habeas corpus prodeeding in ^he. United States District 
C6urt. * This "great writ" . requires that a^" person who claims 
that he is being illegally detained be brought before a judge 
to determine the legality of his confinement. This writ is 
generally sought by "those who claim that their conviction 
violated due process bf law requirements. He won in the Dis- 
trict Court, lost in the United States Court of Appeals, 
,and appealed to the United States Supreme Court. 



If: you had to decide this' case, what would you have 
done? How would you, have reasoned? Do you think_ 
Sheppard deserved another trial?\ 
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DECISION . 
SKeppard v. Maxwell; Warden 



With" only Jusfiice Black dissecting, the Court decided that. 
Shdppard had been denirjed due process'^ of law. 

In *^he words o£ Justice Clark: 

For months the virulent publicity about Sheppard and the 
murder had made the case notorious . . . Furthermore, 
/ the trial began two weeks be^fore a hotly contested elec- 
tion at which both Chief Prosecutor Mahon and Judge 
Blythin were candidates for judgeships . . . The fact 
is that bedlam reigned at the courthouse durir.g the 
trial and newsmen took over practically the entire 
courtroom, hounding most of the participants in the 
trial, especially Sheppard 

The carnival atmosphere at trial could easily have been 

* avoided since the courtroom and the courthouse premises 
are subject to the control. of the court . . . Bearing 
in mind the massive pretrial publicity,^ the judge ^ 
should have adopted stricter rules governing the use 

of th.e courtroom by newsmen .■ . . the court should 
. have insulated the' witnesses ... the court s'hould . 
have made some effort to control the release of leadsi 
information, and gossip to the pfips's by police officers, 

• witnesses, and the ^counsel for both sides. ' ' 

Since the -state trial- judge did not fulfill his "duty to 
protect Sheppard from the inherently prejudicial pub- 
licity which, saturated the community and to control dis- 
ruptive-influences in the courtroom, we reverse the / 
denial of the habeas petition. The case is remanded 
•to. the District Court with instructions to issue the 
writ and order that Sheppard be released from custody 
unless the State, puts him t.o his charges again within 
a reasonable time. 

Sheppard was ,given a second trial and was found not guilty. 
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Title: A VISITOR FROM OUTER SPACE 



Introduction : 

This highly motivating activity asks students to think about 
the relative ^'importance of the guarantees of the Bill of 
Rights by having them select, 5 that they woul^ surrender to 
^the "visitor from outer space."' It can be used as an.int|?p- 
ductory or concluding activity to the study of the Bill of 
Rights. 

Objectives : \^ 

1. To examine values about the guarantees of the Bill of 
r Rights. ' ^ 

2 . To understand the interrelationships amdng individual 

rights . - 
Level : 8th and above 
Time : One class period 

Materials : Attachment - A Visitor From Outer Space 
Procedure: 

~ ~ ^ 

1. Hand but attachments Read through the instructions and 
ask students to make their selections. Students can work 

' ' individually or in -gro^ups of 3. ,^ 

2. List tYie 10 rights on the board and poll the class on 
'their tanking of each freedom. Ask students to give the 
reasoning behind their choices. ° ^ 
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A VISITOR FROM OUTER SPAGE 



It is the year 1993 and you are living a quiet, pros- 
perous life here in New Mexico, You are quietly watching 
television with your family when a special news bulletin 
comes over the TV station. You immediately see that this 
is not the normal type o^f n^ws bulletin because there is 
what looks like a very strange creature on the screen - the 
only thing which is. familiar is that he is speaking English. 
He tells you that he. and his people have gained control 
over all of the communications networks in the United States 
and that everyone had better pay attention to what he has to 
say. You change the channel - and just as he said - thei;e 
he is on every station. He begins to speak very loudly, 
and you gather your family around because you are beginning 
to worry about what he is going to do. ' His speech is as . 
, follow^: 

My name is STHGIR and I am. from the planet NOITUTITSNOC 
in another galaxy where the inhabitants are far superior 
to the beings on this planet .^EARTH . Just as we have 
gained control over the communications of the United 
States, we have- the ability to take complete control 
over every one of your lives. We do. not want a war 
between our planet and yours, but we do want to control 
. some things so" that we can live in peace and harmony 
with you. We have looked at' some of your laws and the 
way your government operates and have found it to give 
too much freedom to the individual. Therefore, we are 
going to conduct a survey to try and arrive at a de- " 
cision in which both you and I are happy. As I have 
said, I do not want to take everything away from you - 
but I can't allgw you to continue to live as you have 
in the .past. Therefore, I am giving you a list of ten 
of the rights which you now have according to your Con- 
stitution. You are to look over the list and decide 
which of the ten, are most important to you. I will 
allow you to keep FIVE of the ten rights, the five which 
get the most votes ''from all the citizens of the United 
States. You are to rank the following rights in the 
order in which you would give. them up, with 1_ being "the 
one you would give up last .and 1_0 being the one you 
would give up first*! After you have completed your 
ranking, you will receive further instructions. 



From Responsibilities and Rights in Schools , ,^197 8 , by 
Donald P. Vetter and Linda Ford of ..the Car-roll County Public 
Schools, Westminster, Marylnad 21157. Reprinted with permis- 
sion.. 
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Right to bear arms ' 

V 

Right of freedom of speech 
Right to legal counsel 

Right to protection from cruel and unusual punishment 

Right to freedom of press 

Right to a jury trial 

Right to freedom of religion 

Right to peacefully assemble 

Right protecting self-incrimination 

Right to privacy 
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Title ; THE ALIEN AND SEDITION ACTS (17 98) : 
THREE. CASE STUDIES 

Introduction ; 

These three case studies of prosecutions under the Alien and 
Sedition Acts will allow students to explore the issues of 
the misuse of federal ..power and congressional violation of 
the First Amendment during the early. Federalist per,iod. It 
can be. used as a lead in to a discussion of federal vs. state 
power and the need for judicial review. 

Objectives : ' . ' 

1. To understand the pi*ovisions of the Alien and Sedition 
Acts and" the conditions which brought, them about." 

2 . To examine the issue of congressional violation of First 
Amendment freedoms'. ' '-^ 

3. To understand the debate over the right of states to 
nullify federal law. 

4. To enhance critical thinking and research skills. 

Level: 8th (advanced) and above -= 
Time : One to two class periods 

Materials : Attachment - The Alien and Sedition Acts (1798) : 

Three Case Studies . ^ 

Procedure : , 

1. Prior to the activity, students should be familiar with 
the Alien and Sedition Acts from their textbooks. Hand 
out attachment. 

2. Individually or in groups, have students read the three 
cases and review the facts in each case. 

3. Discuss questions ^on the last page. . 

4. As -a research assignment/ select pairs of students to pre- 
pare and give reports oi} the following topics: 

a. The Alien and Sedition Acts - What were the motives of 
those who sponsored the Acts? Why were the Acts un- . 
constitutional? What immediate and long term effects 
.did the Acts have? 

b. Jefferson's reaction to the Acts - Why did he oppose 
the Acts? Why did he write the Kentucky Resolution? 

c. Virginia and Kentucky Resolutions - According to the 
Resolutions, what are the limits of pov/er of the 
federal government? Why did t^irginia and Kentucky 
believe each state, and not the Supreme Court, should 
be the final judge of how much power the federal 
government ' should have over the state? Why did the 
Virginia Resolution consider the Acts dangerous? 
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d. Nullification - What is meant by nullification? Why 
did many people support the principle of nullifica- 
tion? How is it related to states' rights? Is 
nullification an issue today? 

Have students give reports. Allow time for questions 

and discussion. ^ 



1 ^ ' 



ATTACHMENT 



THE ALIEN AND SEDITION ACTS (1798): 
THREE CASE STUDIES 



Introduction 

The First Amendment says "Congress shall make no law, . • 
abridging the freedom of speech, or of the press. Yet 
in 1798 Congress passed lav7S which in effect did just that. 
They were called the Alien and Sedition Acts. 

In 1798 hostilities between the Federalist and Republi- 
can Parties were growing. The . fact that a Federalist: Presi- 
dent, John Adams, and a Republican Vice-President, Thomas' 
Jefferson, were elected in 1796 didn't help ease tensions. 
The Federalists wanted to strengthen their par^,ty and remain 
in power. They were criticized by. Republicans'^ and wanted to 
silence them. Further, the Republican party w^s growing be- 
cause the majority of aliens who became citizens joined the 
Republican Party. During this period, the country narrowly 
avoided full-scale war with France and anti-French feelings 
were very strong. 

The Federalist majority in Congress passed a series of 
laws known as the Alien and Sedition Acts, which stated that 

(1) aliens had to live in the U.S. for 14 (instead of 5) 
years before becoming citizens; 

(2) the President could deport or jail aliens whom he 
considered dangerous to the peace and safety of the 
country; and 

(3) American citizens who wrote, printed or said anything 
"false, scandalous, and malicious" against the govern- 
ment could be fined or jailed. 

The Republicans protested against these laws as a mi-siise 
of federal authority. They said the sedition law violated 
the First Amendment of the Constitution. 

The following are cases of 3 men prosecuted under the 
Alien and* Sedition Acts. 



THE CASE OF A BAD JOKE 

In 1798 Luther Baldwin was unknown outside the New Jersey 
village where he lived. In June of 1798 the newspapers re- 
proted that Baldwin had expressed the wish that President Adams 
were dead. 

Actually, Baldwin did not put his thoughts in exactly those 
words • On his way to New England, President Adams had passed 
through. New Jersey where he was greeted with cheers and the 
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firing of a cannon. Luther Baldwin took this occasion to 'get 
drunk. Baldwin's drinking companion said to him as they 
watched the presidential procession: "There goes the Presi- 
dent; and they are firing at his ." Luther, a little merry, 

replied that he did not care if they fired through his . 

The Federalists saw nothij><|' humorous in this incident and 
Baldwin was charged with sedition. To wish for the President ' Ss^ 
death was sedition of the worst kind. 'Baldwin was ^brought to \ 
trial and sentenced to pay a fine of one-hundred dollars but 
he was not imprisoned. 



DAVID BROWN: THE PRIEST OF SEDITION 

Nothing might seem more innocent than the raising of a 
liberty pole. However, when topped with the French flag, 
liberty poles were- regarded by the Federalists as symbols 
of sedition and revolution. 

Such a liberty pole was raised in Dedham, Massachusetts, 
with a sign reading: 



NO. stamp' ACT, NO SEDITION AND NO ALIEN ACTS> 
NO LAND-TAX; DOWNFALL TO THE TYRANTS OF AMERICA; 
PEACE AND RETIREMENT^TO THE 'PRESIDENT; 
LONG LIVE THE VICE-PRESIDENT. 



The local Federalists marched upon the pole to cut it down... 
The Republicans mass'e'd to- defend it. 

It was ?oon determined that this liberty pole was the work 
of David Brown. Brown was a drifter who had fought m the 
Revolutionary army, traveled around the world on a merchant 
ship, and wandered around the United. States going from job to 
job. His reading and observation^ I6d *him to conclude that 
all government was a conspiracy of the few against the many . 
for the benef it^of the rich and powerful. He said that the 
Federalist government imposed taxes to enrich the few. 

Brown found admirers wherever, he went. Btat in the eyes of 
some people*'he was considered only a vagabond who was against 
the government because he was a failure and an outcast. He 
might have lived and died a harmless radical except that the 
Federalists branded him a public menace ' and named him the 
"Priest of Sedition." Raising a: liberty pole in Dedham was 
an invitation tp disaster . • " 

An attempt was made to arrest Brown .in Dedham, but he had 
•left town before a warrant could be issued. The law, however, 
caught up with him and he was arrested on a charge of sedition 
and hel^ in the Salem jail under four- thousand dollars bail. 
Brown was tried in June of '1799 in the Circuit Court of the 
United States where' he was found guilty and sentenced to a 
prison term. 
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. THi: CASE OF MATTHEW LYON 

Matthew Lyon was a Republican member of Congress from Ver- 
mont. He was born in Ireland and came to America as a poverty- 
stricken young man. He managed to accumulate a largte amount 
of property and married the daughter of the governor of Vermont. 

One day in a conversation with friends, Lyon was criti«- 
cizing the people from Connecticut because they didn't under- 
stand the ideas of Thomas Jefferson. Their politicians only 
presented the point of view of, the Federalists. These remarks 
were' overheard by Roger Griswald, a Federalist leader in the 
House, of .Representatives from Connecticut. Griswald inter- 
, rupted Lyon with an insult, and Lyon retaliated by spitting 
in Griswald 's face. > - 

Soon after, when both were seated in Congress, Griswald 
attacked Lyon with a cane. They ended up in a scuffle on the 
floor and Griswald had to be pulled off Lyon by the legs. 

The Federalists were outraged by Lyon's behavior and de- 
manded that he be expelled from Congress. He was a nasty, 
spitting animal, an Irishman, and no gentleman. 

After 14 days of debate in Congr^s the Federalists failed 
to gain enough support to expel Lyon. J 

Lyon continued to enrage Federalists. He published an - 
article in the Vermont Journal containing speeches he had made 
in Cpngress. He also published an article urging Congress to 
commit President Adams to a madhouse. For this he was arrested 
under the Sedition Act. At his trial Lyon ^ argued that the 
Sedition Act was unconstitutional. The jury did not agree. 
He was sentenced" to 4 months imprisonment and fined one- 
thousand dollars. ^ . 

The Federalists hailed Lyon's conviction as a triumph of 
law over oppositipn to the government and a victory over the 
excesses of the press. 

^ *......■■'' ' ' . 

Questions for Discussion 

1. What was the crime committed in each case? 

2. Do you thinlc that what each did was a crime? 
Why or why not? • 

3. What conditions might cause the government to punish 

. people for criticizing its actions? Did these, conditioijs 
exist in any of these cases? 

4. Do you think it was a violation of the First Amendment . 
guarantee of free speech to prosecute these men under the 
sedition law? Explain your reasoning. ^ . 

5. Would these acts be considered crimes today? 

Copyright Ne^/ Dfexico Law-I^lated Education Project, 1982 
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Introduction : ' - 

While the landmark case of Marbury v, Madison is always in- 
cluded in .U.S. history texts, it is not often dealt with in / 
sufficient detail for students to understand its complexity 
and importance. This case study will allow students to fur- 
ther explore the concepts of jridicial review and separation 
of powers. It can be used when the case is introduced in 
classroom texts. . 

Objectives : 

1. To d.evelop understanding of the concept cf judicial review. 

2. - To recognize the importance . of the Marbury case in 

establishing - the power of the judiciary, 

3. To enhance understanding of separation of powers. 

4. To enhance reasoning skills . 

Level : 11th 

Time: One class period 

Materials : 

Attachment 1 - Marbury v, Madison „ 

Attachment 2 - Supreme Court Decision -and Reasoning 

Attachment 3 - Judicial Review and Separation of Powers 

Procedure: - 

1. Hand out Attachment 1. Have students read case. Discuss, 
the facts, issues, and arguments. Discuss questions at the 
end of the attachment. Have students make a decision on 

.the case and give their reasoning. Take a vote to see how 
students decided. 

2. Hand out Attachment 2. Read the Court decision. Make sure 
students understand Marshall ' s- reasoning . Discuss the 
question at the end of the attachment. 

3. Hand out Attachment 3. Students can read attachment and 
answer questions either in class or as homework. 





ATTACHMENT 1 



■ MARBURY V, MAIDSQN (1803) . ' ^ 

Introduction 

— : ^ 

nBeFor^~^h^~44ajiliU^^ the U.S. Supreme Court won little 

glory or even attentiorTT T"1r4=i-a4--iiaaxdvery feW cases, let 
alone important ones. Its first ChleTTirstte^ re- 
signed in 17 95. to become governor ,of New York. Th^'^marTTiromi-- 
natQd to be his successor ^ John Rutledge, was rejected by the 
Senate. Oliver Ellsworth was confirmed but resigned after 
serving only four years. 

Then came John Marshall. Behind his careless dress, his 
genial manner, was a brilliant mind and a persuasive per sonali- 
ty. Appointed Chief Justice while serving a^s secretary of _ 
state in the Adams administration,, the eloquent Federalist 
from Virginia dominated the Supreme Court for 34 years. The 
vision, the logic of his decisions established the dignity and 
influence of the CourtJ' He made it truly'^'co-equal with the 
presidency and the Congress. 



Marbury v. Madison 

John Adams was in the final days< of his presidency when 
Congress, which was controlled by the Fecjeralists , passed some 
last minute laws. Among these laws- was one which gave .Presi- 
dent Adams the power to appoint justices of the peace for the 
District of Columbia. With less than a' week +-o go, he • appointed 
42 justices and the Senate confirmed them. Because the proper 
paperwork was lengthy, there was •not enough time to deliver 
all the commissions to the new appointees. , 

-.Thomas Jefferson, who succeeded Adams to the presidency was 
elected by the Deifhocratic-Republican party, . In addition, the 
Republicans took control of the majority of seats in Congress. 
One* of their first acts was to abolish most of the Court posi- 
tions created by the Federalists • The Republicans refused^^to 
deliver the remainder of the commissions. 

One of the m.en who did not receive his commission was 
William Marbury.. Marbury, and three others, took the issue, 
before the United States Supreme Court.. They asked that the 
Court issue a writ of mandamus - an order that a public of ficial 
carry out a specif ic .duty . He wanted the writ to force. Secre- 
tary of State, James Madison, to release their commissions. - 
Marbury argued that the Court had original jurisdiction under 
the Constitution to hear /the case. He further claimed that 
the Judiciary Act passed by Congress in 17 8 9 gave the Court 
the power' to issue the writ of mandamus. 

The case stirred much political controversy. The Supreme 
•Court was dominated by Federalists. Chief Justice Marshall 
knew. that the Republicans would try to impeach justices from 
the Court if he ordered Madison to deliver the corrunissions . In 
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addition, ^the Republicans might refuse to obey an order of. 
the Court. Either --of these actions could seriously damage 
the Court. ' 

.Chief Justice Marshall knew that he had to consider not 
only the Judiciary Act of 1789 but alsO Article III, Section 2, 
of the Constitution itself (see quote). Practically speaking, 
ho.wever, the problem was whethel: the Court should risk taking 
a stand that would b'e challenged, by the Republicans. i 



In all cases affecting ambassadors, othex public ministers, and 
consults, and those in which a state shall be^ a party, the 
Supreme Court shall have original jurisdiction! In all the 
other cases before mentioned, the Supreme Court shall have- ap- 
pellate jurisdiction, both as to' law and fact> with such ex- 
ceptions, and under such regulations as the Congress shall make. 
—Article III, Section 2, U.S. Constitution 



The Supreme Co^urt . I .shall have pov/er to issue. . .writs of manda- 
mus, in cases warranted by the principles and usages of law, ^to 
any courts appointed, or persons holding of f ice, tinder, the 
authority of the United States. ^ 
c — Judiciary Act of 1789' 



^What would happen if it issued a ruling that the Jefferson 
administration refused to 'obey?. Could the Court survive such 
damage to its . prestige? Regardless of the merits of Marbury!s 
request, would it be better to protect the Court by avoiding 
a direct clash? Clearly, the Chief Justice faced a hard de- 
cision^. He had to decide which was more important: upholding 
a -man's rights, or the survival of *the Court. 

Questions for Discussion 

1. How would you' interpret, in your own words, the Judiciary Act 
of 1789 (see quo£e) ? How would you interpret Artiole III, 
Section ^, of the Constitution (see quote)? Consider the 
wards "other public ministers" which are included in the 
phrase "all cases affecting ambassadors,- other public min- 
isters and consuls."- Specifically, do you think that the 
words "other pubiic ministers" refer ohly to foreign^ diplo- 
matic officials, or to a broad category, of public officials, 
domestic as wellcas foreign, in which are included the 
justices of ^ the peace in Marbury v. Madison ? 

2. • What, conflict, if any, do you see between Article III, Sec- 

tion 2, of the Constitution and the Judiciary Act. of 17 89 
passed by Congress? If you believe that conflict exists, 
how would you have Chief Justice Marshall resolve it? 
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SUPREME COURT DECISION AND REASONING 

John Marshall , very ^carefully analyzed the case in terra§. of 
three questions. First, did Marbury have a l>egal right to his 
commission as a justice of the peace? Yes. Second, if he had 
a right, and that right had been violated, was there a legal 
'remedy? Yes. Third, could the Supreme Court decree the proper 
remedy, a writ of mandamus?- No. 

To reach this conclusion, the Chief Justice first declared 
the Court's right to interpret laws. "It is emphatically the 
province. ..of the judicial department to say what the law is." 
Then he interpreted Article ""III , Section 2, of the Constitution 
in a narrow, literal way. He said that Section 2 granted the 
Surpeme Court original jurisdiction only in those instances 
expressly listed. The writ of mandamus was not among them. 
Therefore, the attempt by the Judiciary Act of 1789 to extend 
the Court's original jurisdiction including such a writ stood 
in direct conflict with the Constitution itself. ^S,o the 
statute was of no effect. 

"Certainly ," ""stated Marshall, "all those who have framed, 
written constitutions contemplate them as forming the funda- 
mental and (supreme) law of the nation, and consequently the 
theory of every such government must be that an act of the 
legislature repugnant to the constitution, is void." 

He reasoned that. the Constitution was superior and para- 
mount law, not to be changed by ordinary means . It was not to 
be considered "on a level with ordinary legislative acts and, 
like other.^abts, (changeable) when the legislature shall 
please. . . . " 

Question for Discussion . 

Again read Article III, Section 2 of the. Constitution . Study 
the reasoning. of the Court as presented above. 'What new power 
did the Court create?- Explain your answer. , « • 
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JUDICIAL REVIEW AND 
SEPAPiATION" OF POWER 

* 

Birth of Judicial • Review 

Thus, the Federalist Chi,ef Justice had neatly sidestepped 
his political dilemma. By not issuing the writ requested by 
the Federalist Marbury, he had given the Republicans the finaT 
result they ^ught. And in doing that, he even limited the 
original jurisdiction of his Court. Far more important, how- 
ever, this bold and able jurist had managed to lay down |f gen^jly, 
permanently, irrefutably, - the very cornerstone of the Supreme 
Court ' s"' great powers. 

This cornerstone is called -"judicial review." It includes 
the Court's authority to interpret the Constitution. It in- 
cludes the authority to apply a statute and to decide whether 
it violates the Constitution. - ^ . . 

Using the concept of judicial review,^ Chief Justice Marshall 
and his nationalistic Court, in decision after decision, staked 
out ever-broader boundaries of federal power. In Fletcher v. 
Peck^ (1810) , he held that the Supreme Cdurt could declare a 
state statute unconstitutional. In Cohens v. Virginia (1821) , 
he *held that the high bench could overturn the rulings of state 
courts involving fe'der<il questions. These cases, as well as 
M^rbury, reflected the "Supremacy Clause" of the Constitution. 

Separation of Powers 

The concept' of judicial review was a logical extension of 
our constitutional system based on "separation. of powers:" The 
makers of the Constitution gave the power to make law^ ito the 
legislative branch of the federal government; the power to ad- 
minister the laws, to the executive branch; and the power to 
adjudicate, to the judicial branch. . "Aid legislative pbwers 
herein granted shall be vested in a Congress of the- United 
States," says Article I of the Constitution. "The executive 
power shall be vested in a President of the United States of 
America," says Article'* II*. "The judicial power of the United- 
States," says Article III,- "shall be vested in one. Supreme 
Court, and in such inferior courts as the Congress may from 
time to time ordain and. establish. " The founding fathers pur- 
posely built a system on "separation of power s" . because history 
and their colonial experience had taught them to* fear a strong, 
centralized government. They aimed to prevent the- same of- 
ficials from making the laws, carrying them out, and judging 
their* meaning. They did not want* the President of the United 
States to dominate the legislative or the judicial branches . 
Nor did they want either of those branches, to dominate the . 
President in the legitimate pursuit of his constittitional 
powers and duties. 
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The Constitution did riot specif i-cally state--that the Supreme . 
Court had the final authority to declare acts of the other fed- 
eral branches, as well "^ag of state governments, unconstitutional, ^ 
Rather it was . reasoned interpretation o.f thfe Marjshall Court | 
that began the concept of judicial review which has necome so 
fundamental to our' entire legal structure today. ^ 



Limitations on Review • ' . , . 

The power of judicial reyiew was not vrithout limits, "^he 
Supren^' Court could not' pick any law out of the air and deter- 
mine its constitutionality. Rather/ the law, would have to come 
before . the Court in a "case or controversy." That is, tlS^'case 
must have been, properly brought into court by persons having- a 
legal interest in the matter. ^ 

Over the years'^ some members of the Court developed still 
another Limitation: the theory of '"judicial restraint." Their 
view was that courts ought to. defer to a legislature's decision - 
as I'ong as it was not unreasonable - in fixing the boundaries 
of personal freedom. After all, according to this 'theory, 
elected representatives are closer to the people thah^re Supreme 
Court justices. Therefore they should be more perceptive in 
balancing the competing interests of society in a given conflict - 
for example, balancing the rights of demon-strators to free 
speech and assembly v;ith the com^nunity' s" tight to unobstructed 
motor traffic within its boundaries. - - 

It was John Marshall who,^more than any. other person, es- 
tablished the Supreme Court securely as a tribunal of final re- 
view. President John Admas , the man who appointed him Chief 
Justice, v^ou^d say: "My gift of John Marshall to the people of 
the United States was the proudest act of my life."' And Su- 
preme Court justices, down through the years, would refer to 
him as the "great Chief." 

Questions for Discussion ■ ^ 

1. Define judicial review. 

2. To what. extent can the Court use the power of 
review? 

3. , _.How does judicial review strengthen or weaken 

of separation of powers? Explain. 

4. ' Define judicial restraint. 
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Adapted from Vital Issues of the Constitution , Law in American 
Society Foundation, Houghton^ Miff lin Company, 197 5. 
Used with permission. . 
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Title : PRElAfDE TO THE TRAIL OF TEARS: 

WORCESTER V. GEORGIA (1832) . * 

Introduction : . . 

•" ^ ' ' ^ ' "' " ^ 

The momentum of the westward movement and the popular support 
for Indian resettlement^ pitted white man against Indian, 
states' righ1:s against the federal government, and the Supreme 
Court against the administration of President Andrew Jackson. 
These issued come together in the Worcester case, which af- 
firmed the sovereignty of the Cherokee Nation but was. not en- 
forced. This activity examines the legal issues and tragic ^ 
consequences of Ipdian resettlement. It can be used when 
studying the administration of Andrew Jackson or the westward 
movement, c ^ . ' ^ ' • , 

Objectives : . ' ^ ^ 

1. To examine the legal, political, and cultural issues in- 
volved in Indian resettlement in %he 1800's. 
^2. .To develop an awareness of the status of Indian tribes in 
-relation to federal and state government, 
to enhance critical * thinking skills - 
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Level: 8th and above ' 



ime-; One class period 



Materials: • ' 

, # ■ * ■ 

Attachmentr 1 - Indian Resettlement . 
Attachment 2 - Worcester v. Georgia (1832) • 

Attactment 3 - Decision: Worcester v. Georgia , , 

Procedure ; " . . 

.^1. As an introduction, ask students to mak.e a list of reasons 
why Indians, might want to stay pn their lands, and another 
- list of rea*sons why white -settlers might want the Indians 
removed. ' . - . * 

2. Hand out Attachment 1. Have students read and discuss . the 
material. Compare the' reasons for anc| against^ resettle- 
'mentyin the materials with the lists the -stiM'ents generated 
•3. Hahd'^^ out. Attachment 2.^ Read the case and^have students 

aiscuss the questions. 'Make sure .students understand the 
reasoning of Worcester ' s argument. ... 
4. Ask students to vote on how they think the Supreme .Court 
decided, the case. 
"5. Hand out- Attachment 3. Readi and discuss. : \ 
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INDIAN RESETTLEMENT 

I ^ ■ 

y 

' As the frontier moved west, white settlers wanted to ex-- 
pand into territory which was the ancestral land of many 
Indian tribes. During the administration of Andrew Jackson, 
the government supported the policy of resettlement , "and 
persuaded many tribes to give up their claim to their land 
and move into areas set aside by Congress as Indian territory 
In 1830 Congress .passed the Indian Resettlement Act, 'V7hich 
provided for the removal of Indians to territory west of the 
Mississippi River. While Jackson was President .the govern- 
ment negotiated 94 treaties to end Indian titles to land in 
the existing stales. 

Many tribes resisted this policy. Wars were fought as 
a result. The Sac and Fox Indians in Wisconsin and Illinois 
reoccupied their lands after having been forced to move west 
of , the Mississippi'. They were defeated." The Seminole In- 
dians reftised to sign a treaty to give up their lands. They, 
too, fought and lost a bitter war to remain on their land. 

The Cherokees of Georgia were another tribe that resis- 
ted. They did not want 'to give up their way of life. The 
Cherokee governed themselves under a written constitution. 
Their agriculture v/as prospering. They developed a writ- 
ten language and published a widely read newspaper in Chero- 
kee. They had their own schools. They did not want to sign 
the resettlement treaty. ' 

Cherokee leaders explained their point of . view in the 
following statement which appeared on August 21, 1830 in the- 
"Riles Weekly Register": ^ 



We wish to remain on the land of our fathers. We have a 
perfect and original right to regain without interrup- 
tion. ...If we ar^ compelled to leave our country;, we see ^ 
nothing but ruin before us. The country west of the Ar- 
kansas territory is unknown to us. From what we can 
learn... the inviting parts of it... are preoccupied by 
various i.idian nations, to which it has been assigned. 
They would regard us as intruders, and look- upon us with 
an evil eye. The far greater part .of that region is, 
beyond ail c6qtroversy, badly supplied with wood and water; ^ 
and no Indian, tribe can live as agriculturists without 
these articles. All our neighbors, in case of our re- 
moval, though crowded into our hear vicinity, would speak 
a language totally different from ours, and practice dif- 
ferent customs,, The original possessors of that region • 
are now wandering savages lurking for prey in the neigh- 
borhood. They have always been at war, and would be easily 
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tempted to turn their arms against peaceful , emigrants . 
Were the country to which we are urged much better than 
it is represented to be, and were it free from the objec- 
tions we have made to It, still it is not the land of our 
birth, nor of our affections. It contains neither the 
scenes of our childhood, nor^the graves of our fathers„ 



Questions for Discussion . 

1. What arguments did the Cherokee leaders give against 
resettlement? Are they convincing?. 

2. Jackson and others who supported resettlement justified 
their point of view with the argument that Indians 

' would be better off in territory far away from the white 
man. Then they could have the choice to keep their own 
way of life or adapt to the ways of the white, man. Do 
you think this was a convincing argument in the case of 
the Cherokees, who had in many ways already taken on 
many of .the whit^ man's ways? 

3. Do you think the resettlement policy was "justified for 
tribes that had not adapted to 'the white man's culture 
or that were warring- against the white man? 

•4. Gold was discovered in Georgia. How might this have 
' • affected the whit^ settlers-' attitude toward resettle- 
ment? . 
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WORCESTER V. GEORGIA (1832) 



During this period of Indian resettlement, the question 
of whether Indians had a right to their land came to a. head 
in the case of Worcester v. Georgia . 

The federal government had signed treaties with many 
Indian tri-bes including the- Cherokees of Georgia, which 
recognized tribes as sovereign .nations and granted them the 
right to keep their ancestral lands- However, states like " 
Q^orgia wanted to control Indian lands and supported Indian 
resettlement. ' " 

In 1831 Samuel Worcester, a Christian minister from Ver- 
mont, went to' Cherokee territory iri-Georgia to preach and 
to translate the Bible into the Cherol^ee language. The 
Georgia legislature had passed' a state law that required 
any white person going onto Indiali lands to get a license. 
Georgia lawmakers wanted to keep out people 'who might stir 
up the Cherokees against the state. 

Georgia officials arrested Worcester, saying he had bro- 
ken the state law. Worcester was brought to trial in the 
Georgia court, found guilty and sentenced to 4 years in 
prison. Worcester thought the Georgia court was wrong arid 
appealed 'his case to the United States Supreme Court. 

Worcester argued that the state of Georgia had no power 
to make laws concerning the Cherokee tribe. He said that 
his visit to Cherokee land had been allowed under federal 
law because the United States had made treaties with the 
Cherdkees which recognized them as an independent nation. 
The ii25eaties were federal law, and they were higher than 
stat^ law. 

The Supreme Court had to decide whether the state law 
went against the provisions of the Constitution. Article VI 
of the Constitution says: 

...this Constitution, and the Laws of the "United Spates which 
shall be made in Pursuance thereof; and all Treaties made, or 
which shall be made, under the Authority of the United States, 
shall be the supreme law of the Land , and the -judges in every 
State ^hall be boynd thereby, any thing in the Constrt^tioii 
of Laws of any State to the ^Contrary' not withstanding... 



Quest^ions for Qiscussion ' / 

1. ' Acjcording to Article VI, which law is higher,, state or 

federali law? Are treaties considered federal law? 

2. He'state the reasoning in Worcester's argument. Is it 
convincing? 

3. Ho^ would you decide the 'ease - in favor of .Georgia and 
the state law requiring a license, or in favor of Wor- 
cester "and the -federal treaty which is above state law? 
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' ' .DECISION: WORCES TER- V. GEORGIA 

The Supreme /'Court decided in favor of Worcester. John - 
Marshall, the Chief Justice, wrote the. opinion of the Court. 
It said that the Cherokee nation was an independent commun- 
ity, established by^ federal treaty . Only the federal govern 
ment could deal with the Cherokee .nation. The state of 
Georgia could not pass laws affecting the Cherokee. 



Aftermath 

The Supreme Court had made an important decision on the 
legal status of Indian tribes . What the Supreme Court says 
should be the law of the land; but the Court has no power 
to .enforce the law. It is up to the President to do that. 

However, President Jackson did^ not agree with the Court' 
decision. He is reported^ to have said, "John Marshall has 
made his decision; now let him enforce it." 

The state of 'Georgia wanted the Cherokees out, and sent 
in the state militia to force them out of their homes. 'Jack 
son did nothing to stop it. The Cherokees were marched to 
Indian territory in what is now the state of Oklahoma. ^ 

Many thousands suffered and died on this march, which 
became know as the "trail of .tears*. " 

In his farev/ell address to Congress in 1837, Jackson 
said the following: 

The States which had so long been retarded in their" improve- 
ment by the Indian tribes residing in the midst of them are... 
relieved of the evil; and this unhappy race - the original 
dwellers in our land- are now placed in a situation where 
we may well hope that they will share in the blessings of 
civilization and be saved from that degradation and destruc- 
tion to which they were rapidly hastening while tliey re-, 
mained in the States. * 



Questions for Discussion ' . ' 

1. What are the political and legal consequences of an 
executive branch's refusal to carry out a ruling, of the 
judiciary? 

2. What would the Cherokees object to most in Jackson's - 
farewell address? 
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Title: SLAVERY AND THE^ LAW: 

' FROM INDENTURED SERVITUDE TO DRED SCOTT 



Introduction : 

These two case studies focus on .the legal status of black in- 
dentured servants and slaves from the colonial period to the 
eve of the Civil* War . This detailed look at the cases of two 
men, John Punch and Dred Scott, allow students to reflect on 
the inhumanity of slavery and the reasons for 'its existence 
before and after the writing of the Declaration of Indepen- 
dence and the Constitution. This activity can be used when 
studying the causes of the Civil -War. Two different versions 
of the Dred Scott case are provided for use at either 8th or 
11th grade level. 

Objectives : 

1. To develop understanding of the roots of slavery in 
colonial America, 

2. To develop knowledge of the legal status of bldcks from 
the colonial period to the Civil War. 

3. To increase awareness of the legal necessity of the 13th 
and 14th Amendments. 

Level: 8th and 11th ' 

Time: One to two class periods 

Materials : ; . 

. Attachment 1 - From Indentured Servitude to Slavery 

Attachment 2 - The Dred. Scott Case (for, 8th grade) ' 

Attachment 3 - Drfed Scott v. . Sanford (1857) (for 11th grade), 

•Attachment 4 - Decision : Dyed Scot^vv Sanfotd ( for 11th - grade) 

Procedure : . ' ' • ' ' , ■ ' , 

1. Hand out Attachment 1. Have students read the introduc- 
tory material and case. Discus's questions. 

2. Hand out Attachment 2 (for 8th grade level) or Attachment 3 
(for 11th grade level) . Read the case. Have, students 
identify the important facts, issues and arguments in the" 
case. Discuss questions. 

(Recommended -for 11th grade) • i 

3 Conduct simulation on the adversary model. Divide class 
* into groups of 3. Assign roles in each group of Supreme 

court Justice, attorney for Dred Scott, and attorney for 
Sanford. 

4 Allow 5 minutes for attorneys to prepare arguments. in- 
struct Justices to have attorneys for Dred Scott deliver 
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arguments first, followed by Sanf ord's , attorneys . Ex- 
plain tjiat they will deliberate ahd render a decision. 

5. Have groups enact simulation simultaneously. (Make sure 
groups are spaced far enough apart to minimize distrac- 
tion) 

6. Ask justices to announce their decisions and give their 
reasoning. Record them on the board. 

7. Hand out Attachment 4. Read and discuss Supreme Court 
decision. . „ 

. . • • ^ fs ■• ■ . 
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FROM INDENTURED SERVITUDE TO SLAVERY 



Dur i ng the c o 1 on la 1 '^p e f i bS~, " eveti: before -bhe = Mayf lower . ^^.^ 

landed at Plymouth. Rock, Black Africans were broi^ght to the New 
Worlds- For more than 200 years, hundreds of thousands of Afri- 
cans were purchased by slave traders and brought to America by 
force- At first, they became indentured servants, which means 
that they worked for an owner for a number of years and then 

would be set free. 

Some black indentured servants earned their freedom and be- 
came owners of land in the early colonies . A few owned hun- ^ . 
dreds of acres of land and had servants of their own. Many in- 
dentured blacks, however, became slaves. Some blacks were 
being held by their owners for life as early as 1640 and they 
were not able to win their freedom in the ^courts. Others were 
forced to serve added .time because of laws they had broken. 
This was done as a punishment for running away from their 

masters . \ 

These two cases, which 'Span a period of almost 200 years, 
show how the courts interpreted the status of two black men - 
John Punch and the well-known Dred Scott. ^. 



The Case of John Punch and James Gregory (162^G) 

James Gregory and John Punch were servants of Hugh Gwyn. Punch 
"was a black man; James Gregory was a white "Scotchman." They worked 
on their master's plantation in Virginia. In the summer of 1640 
they 'ran away together to Maryland. Their master wanted to capture 
them and sell them in Maryland. He, had no use for servants who ran 
away. They might run away again. 

But the colonial government of Virginia said no. It ordered 
Hugh Gwyri to go to Maryland, capture his servants, and bring them 
back to Virginia. The government wanted to punish these runaways 
and make exaijiples of them. ■ Runaway servants were a big problem in 
colonial Virginia. • 

.The General Cburt of Virginia heard the cas'es- of JameS Gregory 
and John Punch. The -court ruled that both were guilty. . It ordered 
thirty lashes for each man. Each ',bad , time added to .his term of in- 
denture.' James Gregory had to' serve his ma'ster^ one extra year! He- 
also had to serve the colony for* three years when he had finished 
serving his master. His punishment was harsh. Four -years of extra 
service was a lot. But the j^unishment. of John- Punch, the black 
servant, was much worse. He was sentenced to serve his master for 
life! 



Adapted from Law in a New Land , Law in American Society Foundation 
Houghton-Mifflin Company, 197 2.. Used with permission. 
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Questions for Discussion 

1. Why do you think John Punch was punished more severely 
than Jaines Gregory? Was his offense any worse than 
Gregory 's? 

— W-hy-^-rWas_ilL_piDSsible for courts to punish blacks more 
harshly than "whibeFTT^^ 
possible today in America? Why? 
3. How did cases like that of John Punch help bring about 
slavery in America? 



^ERLC 



FREEDOM FOR AT^IERICANS - EXCEPT BLACKS 



John Punch was made a slave by the court of Virginia. He 
became his master ',s property for life. ^Cases like that of 
John Punch show how black people were changed from indentured 
servants to slaves. Soon the laws of Virginia began making 
all blacks slaves. After 1670, all new blacks brought to the 
colony by ship were made slaves. After 1682, .all new blacks - 
even those who came by land - became slaves in Virginia. 

Such slave laws spread throughout the colonies. Slavery 
was common by the time of the American Revolution. Southern 
landowners and businessmen made money by buying, shipping, and 
selling slaves. The men who signed the Declaration of Indepen- 
dence all knew about slavery. In fact, some of them owned 
slaves. Others were against ^slavery. 

The man chosen to write the Declaration of Independence in 
1776 was Thomas Jefferson of Virginia". He later became our 
third President. In the Declaration, he wrote that all men 
have, the right to' be free. But the Fou^nding Fathers did not 
believe this applied to slaves. • . 

Jefferson was one of -them who. owned slaves. He had some 
doubts about slavery, hoW^ever. He felt the slave trade was 
wrong. But the Declaration of Independence, a proud statement 
of freedom, did not speak o\iJ: against slavery itself. It said 
nothing against the white man^^s owning a black man. 

In 1787 the U.S. Constitution went even further. The new 
nation's basic set of laws did hot im^nt^ion "slaves" or "slavery" 
by name. But the subject 'came up ;in three places. Each time, 
thie Cojis,titution accepted the l^ea'^of slavery. 

In* the midnl800 slavery becarae\^ which wa,s- to lead; 

to civil.. war. One .slave, Dted Scott , \took. his fight .against - 
slavery all. the way, to the Supreme Court. This' .is what 
happened; . , ,^ • ^ ' *- 
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THE DRED SCOTT CASE 



Dfed Scdtrr i?ras- ^ci black man-._Jle was^ born ^^ the Southern state 
of Virginia. His parents were slaves. That Is, they'wer^ "trhe 
property of another person. They were'owned by this person, a 
white man. Dred ScniL, too, was the man's slavj. The laws of 
Virginia s:iid that j I 1 Liie fhildron of slnves weru a-l so s Laves. 

WhLMi lu's maslt-r, or owner, moved Lo Missouri, Dred Scott went 
with him. The slave had no choice. He had to go wherever and do 
whatever his owner wanted. In Missquri - as in Virginia - it was 
not against the law to own slaves. Missouri was a "slave state." 

Later., Dred Scott was sold ^o another man. The next owner, 
a doctor, took his slave to ILlinois. In this Northern state, it 
was against the law to own slaves. Illinois was a "free state." 
The doctor and Dred Scott lived here for three years. Then they 
moved for a year to a "free" territory in the North'. Finally, 
the doctor returned to Missouri, bringing his slave with him. 

After the doctor died, Dred Scott's new owners tried to help 
him win his freedom. Of course, they could have freed him them- 
selves. But -they hated slavery - that is., the owning of slaves. 
And they wanted to attack the laws that made slavery possible. 
So they helped Dred Scott takfe his case to court. In court they 
said the slave had lived in a "free" territory, where slavery was 
against the law. And, they argued, this had made him a free man. 

Dred Scott's court battle lasted eleverf years. He went from 
one court to another. Finally, in 1857, the case came^before the 
U.S. Supreme* Court. ^ * 

The Supreme Court ruled against Dred Scott. It said that he 
was a slave. Chief Jus t i c? Hoger B. Taney said that slaves were 
not citizens of the United States. Sc they could not ask federal 
courts to free them. .And, said Taney, Dred Scott was not freed 
by moving, for a time, with his master to a "free" territory. 



Questions for Discussion 



Why did Dred Scott's new owners take his case to court to 
win his fi^eedora rather that just freeing him themselves? 
What was the Supreme Court's decision in the • Dred Scott 
case^ Accordina to Chief Justiae Taney,, could slaves 
ever" be free? .Who- could, free them? . ^ . • ' ' ' J 

Slave families w^re often separated . by^ a sale.. Husband 
and wife, sometimes ev^n mother and child tnight be sold 
to different owners. How would such a child feel? 
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DRED SCOTT V. SANFORD (1857) 

Dred Scott was a slightly built, rather sickly black 
slave who belonged to Dr. Emerson, a doctor in the United 
States Army who was stationed in Missouri. In 1834 Dr. • 
Emersoii was ^transferred to a military post in Illinois where 
slavery was against the state law. Dr. Emerson took Dred 
Scott with him, ^ and they lived there two years. Then, Dr. 
Emerson was transferred to Fort Snellirig in what is. now- 
Minnesota, and that was north of the line where Congress in 
1820 had said slavery was illegal. Almost three years later 
Dr. Emerson went back to Missouri, taking Dred Scott with him. 
In 1846, Scott sued 'in a Missouri state court for his freedom, 
saying that he thought that his life for several years iri a 
free state or free 'territory made him a free man and a citi- 
zen. He won' his case', but. the Missouri Supreme Court changed 
the decision and said he was still a slave. By this time . 
Dr. Emerson had died, and friends o^ Dred Scott who hated 
slavery decided to help Scott and also strike a blow against 
slavery. So, they arranged for Scott to bq sold to John 
Sanford, a citizen of the state of New York and a person who 
hated slavery. Sanford could have simply freed Dred Scott, 
but both Scott' and Sanford wanted the Supreme Court to answer 
their questions about slavery; so, instead of freedom, Scott 
sued his ne'^- owner in a federal trial court, using as his 
reason his living in' a free state and free territory. Dred ' 
Scott lost, and then he asked the Supreme CourtV to take the 
case. By the time all the legale work was over it was 1857, 
and the Civil War was only three years away. The nation was 
already torn apart Qver the issues that led to the war, and 
slavery was one of those issues. The Dred Scott case became 
one of the most famous decisions of the Supreme Court because 
of the times. , ( , - 

Dred Scott ' s lawyers argued that residence in a free 
state or a free territory freed any slave and that once freed, 
an ex-slave automatically became a citizen. This was impor- 
tant because df Scott was not a citizen he had no right to 
6ue in the* federal court. The argument of those who ' supported 
slavery was that Dred Scott was "property" and that thfe Fifth 
Amendment said - that property could* not be taken away fromra 



Used with' permissiori from the Law in a Changing Society Projec 
Dallas , Texas . • 
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perspn without due process of, law. To them, this meant that 
Congress had no right to pass the Missouri Compromise be- 
oause, by prohibiting slavery, it took away . a man's property 
(his slaves). They a-lso argued that Dred Scott had no real ^ 
right to sue in a federal court because the Negroes ^in Ameri- 
ca were never intendv^^d to be citizens. They were able to 
point out that the Constitution even recognized the fact of 
sla>/ery in three separate places and that the Constitution 
had not been amended. What do you think? ^ 



Questions for Discussion . , . - 

1. Can you find three . references to slavery in the Constitu- 
* tion? Check Article I, Section 2, Clause 3-) Article I, 
Section' 9, Clause 1; and Article IV, Section 2, Clause 3, 
Do any of these references help in deciding this case? 



2. Do you think Dred Scott was a citizen of Missouri? of the 
United States? « 

3. What do you think citizenshdp means? 

4. ^What bearing should the 5th"Amendment ! s guarantee Vthat no 

person be deprived* of property without due process*^f law 
have on this case? * 

5. What questions must the Supreme Court answer to settle 
on this case? " ' 

6. In what way is- this case an example of Justice Brennan's 
observation "that the Supreme Court is called upon to 
face the dominant social, political, economic a^nd even 
philosopt^ical issues that confront the nation"? 
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DECISION: DRED^ SCOTT V. SANFORD 



In .1857 .the Supreme Court ruled . that Scott was still ^ 
slave; that'is, property, not a citizen of the United States. 
Therefore, he did not have the right to sue for his freedom • 
.in the federal courts. In so "far as the Mis.souri' Compromise > 
deprived slave owners of their property when they travelled 
into areas where slavery was prohibited, the Compromise was 
an unconstitutional violation of the. 5th Amendment.. Congress 
had no pov/er to ban slavery in the territories of the United 
States. The Cotirt said: . ' ' 

An act of Congress which deprives a citizen of his 
liberty or property, without* due process of law,* 
merely because he came himself or brought his proper- 
ty into a particular territory of the United States, 
and who had committed no offense against the laws,' 
-could hardly .be dignified with the name of due pro- 
cess 'of law. ^ 

The Court's Chief Justice emphasized that the Constitu- 
tion had recognized slavery. He was joined by two other 
justices in the view that slaves "had no rights or privileges 
but such as those who held the power and th^ government might 
choose to grant them." \ ' 

Many people had hoped that the Supreme Court would settle 
the slavery isavie with its ruling in this case. Of course,' 
it did not. Public reaction to thd decision was stormy. .The 
Dred Scott case was not a solution to "the slavery controversy 
instead it was another cause of the Civil War. 



Title : SEPARATE BUT EQUAL: . 

FROM "JIM CROW" "TO PLESSY V. FERGUSON ^(1896) 



Introduction ; * 

-This activity /includes an examination of the meaning of the 
Constitutional Amendments that gave black people their free- 
dom after, the Civil War. . It also focuses on the social real- 
ities of segregation and the famous ^Plessy case which legally 
sanctioned the "separate but equal" doctrine, for a half cen- 
tury. While the activity is intended for use at either 8th 
or 11th grade. Attachment 2 is included for upper level stu- 
dents to provide an in-depth Ipok at the Fourteenth Amendment. 
The activity can be used when studying Reconstruction.? 

Objectives ; 

1. vTo understand the meaning and interpretation of the 13th, 

^14 th and 15th -Amendments. 
2.. To increase awareness of social realities of oppression 
and segregation of blacks in the South in the aftermath 
of the Civil War., ' 

3. To, develop understanding of the "separate but equal" 
doctrine . \ ' , 

4. To increase ability to analyze' political cartoons. 

5. To develop critical thinking skills. ' 

Level: 8th and above (Attachments 1,3,4) 
11th (Attachment .2) ' . 

^Tirae: One. to two class periods , . ■ 

Materials ; ^ • 

Attachment 1 - Part I: The Rise of Segregation 
Attachment 2 ~ 14th Amendment: The Rise and Fall of Hope 

(For 11th grade only) 
Attachment. 3 ~ Separate But -Equal: Plessy v. Ferguson (1896) 
Attachment 4 - Decision: Plessy v. Ferguson 

Resource Perscyi : (optional for 11th grade classes) 

Attorney knowledgable on 14th Amendment 

Procedure: (This activity can be conducted ^as a class or in 
groups of 4-5) ^ ' - 

1. Hand out Attachment 1. Have students read the three 
Amendments 'and list the > guarantees afforded Black people 
in each of them. 

2. Read and discuss the information preceding the. cartoon. 
Then'have students analyze .the cartoon and discuss the 
questions. 



(For 11th grade only) As homework or in class^ have 
students read Attachment 2. This is an in-depth analy- 
sis of the meaning and interpretation of the 14th Amend- 
ment in the years after the Civil War. It is recommended 
that an attorney be invited to the class to discuss the 
substance of the materials., ' . 

Hand out Attachment 3. Using the case study method, have 
students analyze the facts, issues and arguments of the 
case. Discuss the questions following the case . 
Hand out Attachment 4 and discuss the Supreme Court deci-' 
sion and Harlan's dissent. 

NOTE: If teachers want tTo continue the sequence of cases 
dealing with the 14th Amendment and segregation, . 
they may proceed directly to Brown v. the Topeka " 
Board of Education in Part IV. 
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PART I: THE RISE OF SEGREGATION 



After the Civil War, the 13th, 14th and 15th Amendments 
gave citizenship^to 4 million black Americans. What rights 
did these Constitutional Ajuendments guarantee? 



. 13th AMENDMENT (1865) 

Neither slavery nor involuntary servitude, except as a pun- 
ishment for crime whereof the party sha-11 have been duly 
convicted, shall exist, within the United States, or any 
place subject to their jurisdiction. 



14th AMENDMENT (1868) 

...nor shall any State deprive any person of life, liberty, 
or property, without due process of law; nor deny to any 
person within its jurisdiction the equal protection of the 
laws . 



' 15th AMENDMENT (1870) 

The .right of citizens of the United States to vote shall not- 
be denied or abridged by the United States or by any State 
on account of race, color, or previous condition of^'servi- 
tude. - ' \ 



Even though the constitutional Amendments were the new 
"law of the land," they did not bring freedom to black people. 
After the war, government troops had been sent to the South 
to keep order and protect the rights of freed slaves. After 
the last soldiers were withdrawn from the South in 1877, white 
Southerners soon began to regain control of their states. 
Slowly, all black men were forced out of state governments.^ 
Their right to vote was taken away. Most of their new rights 
became nothing but words on a piece of paper. 

The. Southern states passed a number of laws called "Jim 
Crow" laws. . These laws were meant to segregate, or keep 



Text only adapted from Law in a New Lan d, Houghton-Mifflin 
Company, 197 2. Used with permission. 
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separate, black people from white people. They required 
that public places - such as schools and hotels - set up 
"separate but equal" sections for blacks and whites. 

In the late 1800 's, the black American was free. But 
he wasn't treated equally. Look at the cairtoon below. It 
appeared in a New York magazine in 187 5. 




".Shall we call home our troops?" 



1. Look at each figure in the cartoon. What people do each 
of the figures stand for? 

2. Considering what you have just read about "Jim Crow" laws, 
what prediction do you think the cartoon makes? 

3. Do you i:hink the cartoon is accurate? . . 
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14TH ^AMENIMOT: THE RISE AND FALL OF HOPE 



After the Civil War (1861-1865) , the young nation underwent a booh of growth 
that changed her into a powerful and conplex giant. On continent- spanning 
rails, she opened the West. Free land, the Industrial Revolution, the rise 
of Big Business brought waves of iinnigrants flooding to her shores. Her 
cities murJiroomed. She experienced strikes, ' labor violence, political cor- 
ruption, rising national incane, and periods of financial panic. Amid all 
this turmoil, America failed to heal the bitter wounds left by the war be- 
tween North and South. And the forgotten ex-slave, freed in' war, witnessed 
in peacetime the forces of segregation washing away inany of his new liberties. 

For four million ex-slaves, the postwar era began on a note of high hope. The 
Fourteenth Amendment in 1868 held out a premise of full citizenship. It defined 
"citizens of the United States" in a way to include Negroes thus nullifying 
the Dred Scott decision on the point. . 



All persons born or naturalijzed in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the 
state t;7herein they reside. No state shall make or enforce, any law 
which shall abridge the privileges or immunities of citizens of the 
United 'States; nor shall any state deprive any person of life, liber- 
ty, or property, without due process of law, -nor deny to any person 
within its jurisdiction the equal protection of tKe laws. 
— 14th Amendment, U.S. Constitution (1868) 

PRIVILEGES AND MO^ITIES 

Next, the Fourteenth prohibited any state fron interfering with the "privileges 
or iirmunities" of United States citizens. What did this mean?* To the amendment's 
sponsor. Rep. John A. Bingham of Ohio, the "Privileges and Irmiunities Clause" 
referred to the liberties guaranteed under the Bd 11 of Rights . In Barron v-. Hal- 
timore (1833) , the Supreme Court had ruled that the first ten amendments to the 
Constitution were protected only against interference by the federal government. 
Bingham, strongly opposed to such a narrow ruling, insisted that the Fourteenth 
protected Bill of Rights liberties against state interference as well. Five 
years after adoption, however, the first Supren[ie Court case interpreting the 
Amendment rejected this idea. The Slaughter-House Cases (1873) involved a 
Louisiana statute confining all livestock-slaughtering business in New Orleans 
area to one corporation in one small section of the city. Other butchers con- 
plained that the law v;as a monopoly taking away their businesses. It deprived 
them of their "privileges and iitinunities" as United States citizens. The Supreme 
Court answered no. The butchers' rights were state, not federal, privileges and 
iirmunities . Besides, the butchers' claim did not involve race. -And the Four- 
teenth Amendment, the Court held, was designed chiefly to protect citizenship 
rights of ex-slaves. Down through the years, in a nvimber of separate cases, 
the Supreme Court eventually expanded coverage of the Fourteenth to include all 
persons ~ and protect most of the Bill of Rights' "fundamental liberties" 
against invasion by the states. But for many years after the S laughter-House 
Cases, the Amendment was narrowly restricted to Negroes. 
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No person shall. . .be deprived of life, liberty, or property, without 
due process of law. 

— 5th Amendment, U.S. Constitution (1791) 



DUE PRXESS OF LAW 

Two other passages have loanrted' as the vital power-clauses of the Fourteenth. 
The "Due. Process Clause/' applying Fifth Ainencament liberties to the states, 
barred a state frrai taking any person's "life, liberty, or property without • ^ 
due process of law." Due process ineant all the proper steps required for a fair 
hearing in a legal proceeding. The other clause, the ^'Equal Protection Clause," 
prohibited a state from denying' any citizen "equal protection of the lav^." 
For the black inan, here was the heart of the Fourteenth, the potential key^ 
stone upon VN^iich would rest his historic quest for equal rights. 



Fairness of procedure is 'Mue process in the primary sense." 
Justice Frankfurter, ' oint Anti-Fascist Refugee Committee v. McGrath 
(1951) 



BACKGPOUND OF EQUAL PRDTECTION 

The Fourteenth Amendment provides the first clear reference to equal rights 
anyv^ere in the Constitution. True, the Declaration of Independence in 1776 had 
proclaimed as a fundamental American principle "that all men are created equal." 
Of course, this did not inply that all persons were equal in intelligence, skills, 
or strength. It sinply meant that all persons should be treated equally by the 
government. The concept of equality before the law, however, was not spelled out 
in the original Constitution. That had to wait for the Equal Protection Clause. 



"Equal protection of the laws" places all upon a footing of legal 
equality and gives the same protection to all for the- preservation 
of life, liberty and property, and the pursuit of happiness. 
— Justice Swayne, The Slaughter-House Cases (1873) 



REASONABLE CLASSIFICATION 

Even these words, "equal protection of the laws," did not require a state law 
to apply to each and every person. A law could constitutionally apply to a 
special class of persons or groups. It could, for ' instance, apply to railroads. 
Or it could aj^ply to burglars. But the category, or class, had to 'be "reasonable." 
A law would not be valid if, for exaitple, it levied a tax on blue-eyed females. 
The category could not be so unequal that it was oarpletely discriminatory. 



Equal protection is the most important single principle that any na- 
tion can take as its ideal. 
— Justice Douglas, We the Judges (1955) 



STATE ACTION 

Besides reasonable classification, the Supreme Court has placed another restric- 
tion on the Equal Protection Clause. The rule arose in the Civil Rights Cases 
of 188-3. Here the CQurt held unconstitutional sections of the Civil Rights Act 
of 1875. That law made it a crijne for one person to deprive another of the 
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"full and equal enjoyment of the accxmrodations , advantages, faciliJJ.es, and 
privileges of inns, public conveyances on land or water, theatres, and other . 
places of public amusanent, " The 1875 provisions were based on the Fourteenth, 
The Suprene Court, however, ruled that the amendment was limited to "state 
action." It did hot apply to action by individuals. 



Individual invasion of individual rights is not the subject matter 
of the (14th) Amendment. It has a deeper and broader scope. It 
nullifies and makes void all state legislation, and state action 
of every kind, which impairs the privileges and immunities of citi- 
zens of the United States, or which injures them in life, liberty 
or property without due process of law, or which denies to any of 
them the equal protection of the laws. 
—Justice Bradley, The Civil Rights Cases (1883) 



ADVENT OF SEGREGATION 

The Civil Rights Cases reflected the mood of the tiines. The federal govern- 
ment was tiring of the "Negro question." White men in the South were donning 
the hood and robe of the Ku Klux Klan; by night they were- riding to whip and 
hang and terrorize Negroes fron asserting their civil rights. Eventually 
vtote voters recaptured. political control of state governments across the South- 
land. And in 1877 the United States withdrew the last of its Reconstruction 
troops. Encouraged by the Supreme Court's position in the Civil Rights Cases ^ 
Southern states began passing laws rigidly segregating the races. The f reed- 
man increasingly found himself legally restricted to separate schools, housing, 
and public facilities. Then, in 1896, came the Plessy case. It put America's 
highest judicial stairp of approval on second-class citizenship for black people. 
The case, indeed^ was the culmination of decades of dashed hopes. And its 
doctrine, "separate but equal," vx)uld prevail for another half -century; 



From Vital Issues of the Constitution , Houghton Mifflin Conpany, 1975. 
Used with permission. 
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PART II: SEPARATE BUT EQUAL.;; 

PLESSY V. FERGUSON^ (18 96) 



In the late 1800.' s the black American was free. But he 
wasn't treated equally. -Some blacks fought back. One of 
them 'took a "Jim Crow" law to court. His name was Hpmer 
Plessy. 

Homer Plessy was a proud man. But he had no reason in 
1892 to suspect that he would soon become a key figure in 
American history. 

Homer Plessy was part white and part black. Out of 
eight great-grandparents, only one had been black. The other 
seven were white. But he was treated as black under the 
"Jim Crow," or segregation, laws of Louisiana. This meant ^ 
that he had to be careful in public places. He had to stay 
in areas marked "for coloreds only" - that is, for black 
people. He was expected to stay away from areas mark^ed 
"for whites only." To do otherwise would break vhe law. 

Homer Plessy in June of 1892 went to the railroad sta- 
tion in New Orleans. He was headed for Covington^ Louisiana. 
This was on the fa^r .northern side of Lake Pontchartrain by 
New Orleans. The East Louisiana Railway made the trip from 
New Orleans around the lake to Covington. So Mr. Plessy 
bought a first-class ticket and walked toward the waiting 
train. Signs were on the railroad cars. Some said "for 
coloreds only." Others said "for whites only." Plessy 
boarded a car marked "for whites only" and took an empty seat. 

•When the conductor arrived, he asked Homer Plessy to 
leave. He said that Mr. Plessy would have to sit in . the car 
meant for blacks. But Mr. Plessy refused to move. Finally, 
a policeman was found. And Mr. Plessy was removed from the 
"whites only" car by force. 

Homer Plessy was arrested and jailed. He was accused of 
breaking a segregation law. This Louisiana law of 1890 or- 
dered railway companies to set up "equal but separate" areas 
for "white and colored races." No persons were allowed to 
sit in seats or cars marked for those of another race. 

In court Mr. Plessy attacked this law. He said that this 
law denied him his rights under the Fourteenth Amendment. It 
especially denied him "equal protection of the laws;" 

The lawyers for Louisiana said that the Fourteenth Amend- 
ment was only intended to protect political rights such as'' 
voting and holding public office. They said that state laws 
could separate the races, as long as equal rights were' pro- 
vided' for. each race. * 



Adapted from Law in a New Land , Houghton Mifflin Cdmpany, 1972 
Used with permission. 
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The courts of Louisiana did not agree with Plessy. They 
ruled that Louisiana's "Jim Crow" law of 1890 was constitution 
al. But Homer Plessy had another hope left. Hq asked the 
Supreme Court of the United States to look into his case. y 



Questions for Discuss ion 

1. What IS segregation? Have you seen segregation in 
practice? Give example's. 

2. What was meant by "equal but separate"? Explain. 

Do ^ you think that the segregated railway cars of Homer 
Plessy 's day were* really equal? Can anything that is 
^ segregated ever be truly equal? ^Why or why not? 

,3. Do you think the people who wrote the Fourteenth Amend- 
ment meant to protect blacks against the kind of law 
Louisiana passed? 

4. What does "equal protection of the laws" mean? 
Who has a right to "equal protection of the laws"? 
Refer to the 14th Amendment on Attachment 1. 

5. How do you think the United States Supreme Court ruled 
in Plessy 's case? Why? - , " 
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DECISION: PLESSY V. FERGUSON- 



The Supreme, Court ruled in favor of the State of Louis- 
iana,^ The Court said that it was not the intention of the 
Fourteenth Amendment to "abolish distinctions based upon 
color / or to enforce social , as distinguished from political 
equality." According to the Court, the State of Louisiana 
could make laws that took into account the customs and tra- 
ditions of the people and the need to keep public peace and 
order. The Court said-that if the two races were ever to 
meet "on- terms of social equality, it must be the result of 
natural af f inities . . . and a voluntary consent of individuals," 
not a result of law. 

Only one Justice disagreed. In his famous dissent, John 
Marshall Harlan said that "in the eye of the law, there is in 
thTs country , no superior, dominant, ruling class of citizens. 
There is no caste here. Our Constitution is colorblind, and 
neither knows nor tolerates classes among citizens..." 

Justice Harlan warned that this decision would be used 
to segregate all aspects of life in many states. He was 
right. "Separate but equal" laws hit blacks in every part 
of their lives. They kept blacks out of the best schools 
and libraries. They put blacks in the back of public buses. 
These laws made blacks sit in separate waiting rooms in 
train stations. They even made blacks use separate drinking 
fountains . 

It would take another half century before the "separate 
but equal" ' doctrine would be reversed. 
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Title: MOCK .IMPEACHMENT TRIAL OF ANDREW JOHNSON 
Introduction: . • 



This mock trial not only brings to life an . important his- 
torical event during the period of ') Reconstruction , but also 
makes real the important constitutional issue of separation 
of powers. Preparation and enactment of the impeachment ■ 
trial can take as. little as 4-5 days. Thq wide range of 
social studies skills and content the activity reinforces and 
the exciting mock format - should mak^ it a motivating exercise 
for both students and teachers.^ 

Objectives : 

1. To understand impeachment procedures as outlined in the 
Constitution. , 

2. To understand the political climate during Reconstruction 
which resulted in the impeachment of Andrew Johnson. 

3. To reinforce understanding of separation of powers and ' the 
role of each branch of government. 

4. To recognize the potential for conflict among the three 
branches of government. ' 

5. To enhance reading, writing/ qritical thinking , speaking, 
decision-making, and argumentation skills. 

Ltevel : 11th 

TiitV^: 4-6 class periods 

^, ' . ■ ■ 

Materials: It is recommended the t the entire set of materials 
" be duplicated for all students but the attachments 

\^ can also be duplicated as indicated. 

Name tags, for each role player 

Attachment, 1 - Background and Chronology (for entire class) 
Attachment \2 - Roles for Impeachment Trial (for entire class) 
Attachment 3, - Arguments for Prosecution and Defense 

(for .attorneys) 

Attachment 4 \ Witness^ Statements (for attorneys and witnesses) 
Attachment 5 - \Steps in Mo.ck Impeachment Trial 

\for entire class) 
Attachment 6 - Exhibits (for attorneys and witnesses) 

Procedure: 

\ 

DAY 1 

1. Hand 'out the packet to students. Review background infor- 
mation on Attachment 1. Teachers might want to review 
provisions, for impeachment in the Constitution. Make sure 
all students understand the Tenure of Office Act. 
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2. .Explain that students will enact the impeachment trial of 

Andrew Johnson. . Read through the role descriptions on 
Attachment 2. Select students or have students volunteer 
to takis roles. The remainder of the class will play the 
senators. (In order to motivate students to take various 
roles, teachers might assign a sliding scale of extra 
credii: points for their participation in the activity) . 

3. Brief ly summarize steps in the imjpeachment trial on 
Attachment 5 so that students have a general idea of the 
end product of their preparation. 

4. As homework (or if class time remains) have students read 
the attachments that pertain to their roles. 

DAY 2 ' 

5. Have students form the following groups to begin case 
preparation . ^ . ' 

a . Prosecution attorneys and their witnesses 

b. Defense attorneys and their witnesses 

c . Senators . 'v 

• d. Chief Justice and Sergeant-at-Armsv 
Have groups reread and discuss the materials pertinent 
to their roles. ^ 

6. * Work with each group during case preparation. Assist each 

group -as follows: " 

a. Instruct prosecution to discuss its case and bring out 
all the facts and arguments in its favor and against . 

* it. Have prosecution attorneys review their tasks on- 
Attachment 5 and divide the tasks among themselves, 
Instruct attorneys who are doing direct examination 
work with their witnesses to prepare questions and re- 
sponses. Instruct witnesses to learn their testimony, 

b. Work with defense as in (a) . 

c. Have— s-enators review materials. Explain that they will 
listen to testimony arid take notes. Each senator will 
then write a one-paragraph decision on the case after 
the trial. Each will be asked by the chief justice to 
give his/her opinion one by one. Since the senators 
will have less to do than other groups during prepara- ' 

^ tion, they\could be assigned individual or group re- 
'search projects on topics related to Reconstruction 
legislation to be« discussed after the trial. They 
could also be assigned as "unders,tudies" for each of 
the witnesses and prepare* these' roles as indicated. 

d. Chief Justice and sergeant-at-arms shoiiljd carefully 
review the steps in the mook trial and prepare their 
roles. Both could also be assigned * to research on 
Salmon ^Chase,* 

7. If teacher chooses to have Ed Farwell write the newspaper 
articles which will be read as testimony as opposed to 
using those on Attachment 1 , assist student in his. 

' preparation. ^ ■ 
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DAY 3 

(3 

8. Continue case preparation (br have students complete 
as homework)'. ^ t 

DAY 4 ' ' ' 

9« Conduct trial. 

As homework, have senators write their decisions. 

DAY 5 ' ' , : ' 

10. Reconvene trial to have senators deliver their decisions 
Cpmpare with the actual outcome of the impeachment trial 

11. , Debrief trial. Ask^^students what was valuable about the 

experience. Evaluate performances. Discuss the issue 
of separation of powers. If research projects were 
assigned,^' have students discuss their findings. 

12. (optional) Have students write a one-page paper on one 
of the following topics: . , 

a. Briefly explain why Andrew Johnson was impeached, 
touching on the significance of the "following : 
Tenure of Office Act, Radical Republicans, Recon- 
struction. 

• b. If Andrew Johnson had been ' convicted , would there 

h'aye been -any significant changes of any kind? Give 
your opinion based on what you learned from the argu 
ments during the trial. 



Copyright New Mexico Law-Related Education Project (All 
attachments) ^1982 
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February 24,. 1868 - The Ho.Use voted 128 to 47 to impeach the 
President. 

4arch 2-3 , 1868 ~ The House voted on eleven articles of 
fcmpeachment . a 

4afch 30, 1868 - The impeachment trial began before the Senate. 

4ay , 18 68 - The 6aJ^isDti:^^^^J;e suited in 35 votes for conviction., 
9 against. The count^'was 6ne vote shoirf of the two- thirds 
najority necessary for conviction. ^ ^ 
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President. Specifically, the Tenure of Office Act provided 
that (1) when the Senate is not in session the President can 
remove an official and fill a vacancy with an interim appoint - 
ment. When the Senate reconvenes,, it must be notified of the 
appointment within 20 days. The Senate must approve the new 
appointment. If the Senate does not approve the appointment, 
the appointee must leave office and be replaced by the former 
official; and (2.) when the Senate is in session, the President 
cannot remove an official unless the Senate approves. the re- 
placement. These are some of the ways in which Congress tried 
to reduce the constitutional powers of the presidency. 

Johnson was determined to fight this attack through to • the 
bitter end, knowing it could destroy him and/or the office of 
the presidency . He felt that important constitutional ques- 
tions had to be resolved. Therefore, he decided to test the 
constitutionality of the Tenure of Office Act. Johnson dis- 
'i^issed his secretary of war and appointed a new secretary, who 
w^s not approved by Congress. In response, the House immedi-^:. 
ately adopted a resolution that the President ".be impeached 
of high crimes and misdemeanors in office" for violation of 
the Tenure* of Office Act. 

Under the Constitution, a President may be impeached for 
"treason, bribery or other high crimes and misdemeanors." The 
issues arising from this case involve these questions. From 
the facts of the case, was Johnson indeed guilty of violating 
the Act? Is a possible violation of the Tenure of Office Act 
grounds for impeachment? Is. an "impeachable offense" any- 
thing which Congress wishes to define as a high crime or mis- 
demeanor? If this is so, doesn't this place a President in- 
constant jeopardy of displeasing Congress? How would this 
affect the separation of powers? 



CHRONOLOGY 

\ 

August, 1867 - Johnson wanted to get rid of Edwin Stanton, 
secretary of war and a Lincoln appointee. He fired him and 
appointed General U.S. Grant. But the appointment was an 
interim appointment since Congress was not in session. When 
the Senate reconvened, it would not approve the appointment. 
Grant then resigned. The President had not yet violated the 
act. 

February, 1868 - Johnson removed Stanton again and appointed 
Major General Lorenzo Thomas as secretary* of war. This time 
the Senate was in session and regarded the President's action 
as a violation of the Tenure of Office Act. The Senate re- 
fused to approve Thomas. Thomas was arrested and placed in a 
District of Columbia cell. Shortly, after , lawyer Walter Cox 
tried to issue a writ of habeas corpus but discovered that 
Thomas had been released. 
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ROLES FOR' IMPEACHMENT TRIAL 

/ 

Attorneys for the Prosecution (called Managers). - Appointed by 
the House of Representatives to prosecute the case before the 
Senate, they were all opponents of the President and had worked 
hard to find impeachable charges against him. 

Thaddeus Stevens - The longtime House leader of the Radical 
Republicans, he was a vindictive man and felt that the 
South must be punished for the war. He was not well but 
lent intelligence and dedication to his cause. 

Benjamin Butler - A hard-nosed Radical Republican, he had 
fought , for the North in the Civil War and had returned to 
his Massachusetts law practice before returning to Congress., 
He' is described as "the legal razzle dazzle of a Perry 
Mason with a tongue dipped in nitric acid." 

John A. Bingham - An able member of the House, he too was 
,a Radical / Republican . 

Attorneys for the Defense - These men either volunteered or 
were asked to serve President Johnson as his legal counsel. 
They provided their services to the President without compen^ 
sation. All were among the best legal minds in the country. 

Henry Stanberry - Stanberry resigned his Cabinet position 
als attorney general to act in the defense of the impeached 
President. He felt he could not act as attorney general 
without people saying that the taxpayers' money was being 
used for the President's defense. He was the most capable 
of\ attorneys. 

Benjamin R. Curtis. - Another very capable lawyer, he was 
an ex-justice of the United States Supreme Court. 

Wiliiam Evarts - Another very able attorney, he was the 
ackriowledged leader of the New York bar. 

Witnessebl for /the Prosecution \, 

Geor^'e W./ Karsner - A robust braggart from Delaw^^e, he, 
was d\etermined_jto get to know Major Genreal Lorenzo Thomas 
because they were both from Delaware. In talking with 
Thoma^ about his appointment as secretary of war, he heard 
comments from Thomas about the presidential intent which 
were helpful to the Managers' case. 

Ed Farwell - A newspaperman covering the President's 
speeches made in St. Louis arid Cleveland, he. is the author 
of a /newspaper article to be read as testimony as to how 
the president acted toward questions about Congress. The 
article suggests that the President made derogatory re- ^ 
raark^ about the honor of Congress as well as the intelli- 
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gence of its members. This article can be written by the 
student taking this role, using the sample articles pro- 
v!|ided as guides or the articles provided can be used as 
Evidence. 

Cblonel William H. Emery - As the Commander of the Dis- 
trict of Washington he was responsible for the. military 
safety of the capital. When the President asked him to 
strengthen forces in the region he failed to follow the 
orders even though constitutionally the President is the 
Commander-in-Chief of the Armed Forces. When asked "Why?",, 
he pointed put that he could accept orders from.no one 
other' than General • Grant . This was in response to the 
Army Appropriation Act of 1867 which required that all 
army orders be issued through the General of the Army. 
He will testify as to the angry reactions of the Presi- 
dent implying that Johnson intended to use the army to 
become a' dictator. 

Witness for the Defense 

Ad j . General Lorenzo Thomas Even though slow- and ponder- 
ous, Thomas would not allow himself to be "bullied" by 
the prosecution. He was secretary of war for only 24 hours 
after which he was removed because of lack of congressional 
approval. Thomas was arrested and placed in a cell in a 
District of Columbia jail. Very .shortly after' he was re- 
leased without further hearing. 

Walter Cox - Cox was a Washington lawyer called in to press 
for a writ of habeas corpus after Thomas was arrested.. 
Cox wanted the case to go to. court for eventual testing of 
the constitutionality of the Tenure of Office Act. Cox 
should play the role as thoughx a recognized authority on 
constitutional law. This will 'enable him to speculate as 
to the possible fate of the? goveimmental system of separa- 
tion of powers if the President i\ found guilty. 

Gideon Welles^ Secretary of the Navy ^ - As the only Cabinet 
member to testify he is in a position\to tell about some 
of the Cabinet meetings and the discussions that went on 
in them about the Tenure of Office Act. ^He was able to 
testify that Edwin Stanton actually helpecT^v^ite the justi- 
fication of the President's veto of the Tenu^^ of Office' 
Act. . 

Chief Justice of the Supreme Court, Salmon P. Chase - The Chief 
Justice presides over impeachment trials. He will conduct the 
trial, determine whether or not objections made should be sus- 
tained or overruled. Chase was a former senator from Ohio who 
wanted to be President. An ardent abolitionist, he had served 
in Lincoln's first Cabinet as secretary of the treasury. He 
became a challenger to Lincoln in the election of 1864 as the 
Republican nominee. When Lincoln was elected to a second term 
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he 'then appointed Chase as chief justice upon the death of 
Taney. Thought to support Radical Republican positions 
against Johnson, it came as a surprise when he remained fair 
and judipious in the impeachment proceedings. 

Sergeant-at~Arms - He/she j^/ill give the statement which opens 
the impeachment trial, give the oath to. each witness, and 
help maintain order and dignity of the proceedings. 

Senators - Those not assigned to other roles will act as 
senators. Senators will listen to testimony, prepare indi- 
vidually written verdicts, and deliver them following the trial 
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ARGUMENTS FOR PROSECUTION (MANAGERS) 
AND DEFENSE 



Prosecution 

1. The President breaks the law because he thinks the law is 
unconstitutional. Is the President "above the law"? Is the 
President a court of law to decide the constitutionality of 
the Tenure of Office Act? Has he taken the powers of the 
third branch of government unto himself? If so, then he has 
the power to sit in judgment of all acts of Congress. He 
then can substitute his will to enforce or nullify any law he 
has interpreted as constitutional or not. We would no longer; 
be a government of laws but a ♦ government of one man. | 

2. The defense thinks that just because Stanton was not ac- 1 
tually removed, the President could not be guilty of violating 
the Tenure of -Office Act! A President who has even attempted! 
to commit a crime should not be allowed to retain his office \ 
simply because he did not succeed. Is it. not reason enough | 
that if a man who is President, entrusted with such responsi- ^ 
bility and power, attempts to violate the law, though he \ 
fails, should he not be feared for what he may accomplish if \^ 
he succeeds in the future? To keep his office merely because 
he did not succeed in his attempt at breaking the law or be-- 
cause the charges against him were not sufficient to find him 
guilty is to side step the issue of intent. If he knowingly 
attempted to break the law then he has committed a high crime 
or misdemeanor. 

3. There is certainly clear provision in Article II ^ Section 2 
that the Senate is to have a major role in the selection and 
approval of all major appointments. The Tenure of Office Act 
is not contrary to the provisions of the Constitution. It 
merely clarifies the Constitution's intent. An appointee re- . 
tains his office until the Senate approves the next appointee. 
The President clearly keeps his power of appointment with no 
threat to it, as the defense claims. 

4. The prosecutors should try to destroy any doubt that a 
President has the right to "be above the law" if he feels a 
law is unconstitutional. The Constitution does not allow him 
to make laws. He cannot repeal law^ nor suspend or alter 
them. He can only execute or carry \them out. That is his 
constitutional obligation. He can only" wait patiently for 
the testing of the constitutionality by the federal court sys- 
tem for its final decision. Until then, he must obey and 
execute the letter of the law. 
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Defense 

1. The President cannot be convicted for his order to remove \ 
Stanton because the Senate had refused to give it? consent for-. 
Johnson's new appointee. No law had been violated by Johnson's 
attempted removal of Stanton. That there was an attempt to \ 
remove,, there is no question. But how is it that Johnson can. 
be found guilty of removing Mr. Stanton from his office when j 
there was no removal at all? / 

2- When a President knows that a law is clearly unconstitu- ; 
tional (particularly when he has vetoed it and Congress has 
passed it over his veto) then he has a right independent of j 
Congress or the Supreme Court to refuse to enforce it. He j- 
has taken an oath to uphold the Constitution. He has the exj 
ecutive power invested in him by the Constitution to exercis,e 
his best judgment in the situations in which he is placed. ; 
If he exercises that judgment honestly and faithfully, free^' 
from corrupt motives, then his actions must be judged by the 
electorate and not by his enemies in Congress. / 

3. If the President is found guilty for violating the Ten'ure 
of Office Act, then he is being removed from office or a/ 
possible "mistake in judgment," not a "high crime ana misde- 
meanor." He is being removed for trying to preserve the/ 
power of the presidency and the separation of powers so clearly 
defined in the Constitution. If he is found guilty; the^n 
every President after him will be at the mercy of Congress. 
If he does not politically please Congress, it can pass/ laws 
to further reduce his power and impeach, convict and rejiiove 
him from office. The Tenure of Office Act was an attempt to 
reduce the constitutional powers of the President. Johnson^ 
is fighting to preserve and uphold the Constitution, according 
to his solemn oath. He is being tried for impeachment charges 
that are politically motivated. If Congress succeeds,' the 
President will henceforth exist as a dependent extension of 
the legislative branch. When this happens we will have par- 
liamentary rule in this country, modeled after the British 
government from which we revolted. Our Constitution and 
unique form of government will have been subverted and des~ 
troyed. 
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WITNESS STATEMENTS 
Witnesses for the Prosecution 

George W, Karsner - I am from the great state of Delaware. I 
came to Washington, D.C., to see the mail people about a con- 
tract for the mail delivery in my home town of New Castle. 
Really nice place, New Castle. I figured that since General 
Lorenzo Thomas was a native Delawarean, and a new secretary -of 
war, I just' ought to pop in and tell him 'Howdy' from the folks 
back home and congratulate him. Besides, for such a small 
state we got to stick together and get to know one another 
when the opportunity arises. So I called on him on February 
21, 1868. 

By golly, if he didn't invite me to go along with him to 
the White House reception being held that afternoon by- the 
President. Of course I wasn't going to pass up a chance to 
meet the President, even though he isn't from Delaware. 

While we were waiting in the reception line we began dis- 
cussing what Thomas would do if Stanton refused to leave the 
War Department. General Thomas said that he would probably 
have to call upon General Grant to send in some troops to 
remove Stanton,. I said, "I guess you really wanted to get rid 
of Stanton, to use the army, I mean." I asked General Thomas 
if he didn't think that kind of placed' the President outside ^ 
of the law,, that Tenure of Office Act law, if you used the 
army like that. He said, "That's the way the President wants 
it and that's the way want it." So I said, "General, never 
forget - the eyes of Delaware are upon you." 

Ed Farwell - I^m a newspaperman assigned to travfel with the . 
President when ne is going outside of Washington. I covered 
his speeches^ in 1866 and wrote particularly good articles' for 
my paper when I covered the speeches he gave in ClQvelend and 
St. Louis that same year. ^ It is hard .to get down every word 
but with my shorthand I got most of it. It was surely clear 
he didn't much car^ for Cbngress nor did he respect them, kinda 
like he f,elt above ifhem or something. (Attorneys for the pro- 
secution should- introduce into evidence the articles, either 
those on Attachment* 6 or ones written by student playing 
Farwell. Farwell should read articles into the record) 

Colonel William H. Emory - I am in command of the District of 
Washington so I have control over the army attachment ' stationed 
here. On September 1867 the President called me to the White 
House and asked me about the strength of the troops. I re- 
ported the location of each post and the commanding officer 
of each post, as best as I could remember. He was really agi- 
tated and kept asking me if we shouldn't have more troops in 
Washington. I said that the city must have at all times a 
brigade of infantry, a battery of artillery, and a squadron 
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of cavalry. . We had that. The President called me to the 
White House again on February 22, 1868.' He wanted to know if 
I had followed his instructions and ordered more troops in 
the Capital. I told him that there were fewer troops than 
'there had been in September. I told him because of the Army 
Appropriation Act' I couldn't accept orders from anybody bub 
General Grant, not even the President. He got even angrier 
and asked if I didn't recognize him as Commander-in-Chief as 
the Constitution provided in Article II • \ The President seemed 
to want an army under his command • "And why in peacetime? " , I 
asked myself. 



Witnesses for the Defense ; 

\ • . 

Adjutant General Lorenzo Thomas - I was called into the Presi- 
dent 's office early February. President Johnson asked me if 
i had the courage to help him test the constitutionality of 
the Tenure of Office Act by being appointed secretary of war, 
even though Stanton's resignation had .not been offered nor 
approved by the Senate. The President said he firmly believed 
that the Tenure of Office Act was unconstitutional and would 
be found to be so if we could get it into the court system. 
He asked me, "Can you remain firm in your commitment to stay 
in the office, no matter what happens?" I told him . that I 
was a brave man and he could count on me. H^. pointed -out that 
he had appointed General Grant in August, 1867, thinking that 
he would remain firm but that General Grant resigned when the 
Senate asked for him to do so. Grant had been appointed while 
the Senate was in recess. Johnson said that it would take a 
very courageous man at this point and that he had naturally 
thought of me. I told him that I was his man ^nd would gladly 
accept the appointment. He reminded me that the Senate was in 
session . . 

On February 20 I was summoned to the White *House where the 
appointment was made. The President gave-me a letter to de- 
liver to the War Department informing Stanton that he was dis- 
missed. I took along ^n assistant adjutant general. General 
Williams, as a witness. Stanton cordially greeted, me and I 
then handed' him his letter, which was the President's order 
that he was removed from the office of secretary^of war. I 
left briefly to have a copy made for General Grant, General of 
the Army. When I returned, Stanton handed me' a ietter. 
Attorneys for the defense introduce into evidence! letter on 
Attachment 6. (Thomas reads letter) \ 

I returned to the White House where the President asked me 
to await further instructions. I later met a man \f rqm my home 
state of Delaware. He. seemed like a fine fellow sp I asked • 
him to accompany^me to a reception at the White House where we 
had a very nice afternoon. I 
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The next morning, February 21, I was awakened by a knock 
on ray door at 8:00ain. It was the U.S. Marshall for the Dis- 
..trict of Columbia, two assistant marshalls , - and a^ constable 
who then put me under arrest.^ And before I had had my break— ' 
fast! I asked to be first taken to the White House so I 
could inform the President. The President assured me he would 
provide lawyers and any bail that was necessary. He . seemed . 
genuinely delighted. 

I was then taken to the District Municipal Court, arraigned 
before Judge^ Carter on a complaint signed by Stanton accusing 
me of "willfully and maliciously trying to take possession of 
the secretary of war's office." I pled nqt guilty and bail 
was set at $5,000, which was promptly paid. After 1 had been 
in a cell but a short time, I was released. 

I discovered later that the President had not wanted bail 
to be posted but rather, wanted to have a writ of habeas cor- 
pus drawn up which would have immediately required an appear- 
ance before a judge. As it was, it didn't. work out that way. 

Walter Cox -I am a Washington lawyer with expertise in con- 
stitutional law. I was retained by the President to defend -. 
General Thomas after Stanton had him arrested. I had asked 
the judge to put General Thomas in a cell so^ that a writ of 
habeas corpus could be drawn up. It was our intention to 
immediately go to trial to bring into question the constitu- 
tionality of the Tenure of Office Act. Thomas was put in 
a cell, but the judge was clearly told not to detain Thomas. 
Thomas was released on bail; there was no trial nor hearing. 

My opinion as a constitutional lawyer is that the. Tenure 
of Office Act is unconstitutional. The appointment powers 
of the President are clearly undermined by this act.' Article 
II, Section 2 of the Constitution says, "...and he shall 
nominate, and with the advice and consent of the Senate, shall 
appoint ambassadors..., judges of the Supreme Court/ and all 
Officers of the United States...." It then goes on to suggest 
that Congress may by law vest appointive powers in the' Presi- 
dnet alone for certain named offices including "Heads of 
Departments." In Section 2 it is suggested that the President 
rely on the "opinions of these principal officers of the 
executive department." The^ Cabinet must help, not hinder the 
orderly functioning of the executive branch. A President can- 
not rely on the opinions of his department heads if they are 
at cross purposes with him. The President must have the right 
to dismiss any officer who • is obstructing the proper functions 
of his responsibilities and find another officer with whom he 
can work. The Senate has the right to approve or give its . 
consent. But it does not have the power to remove the right 
from the President to dismiss unruly officers of his Cabinet. 
Such is the present situation with the secretary or war. 

If the Tenure of Office Act is allowed to exist, it will 
surely change the nature of our government. The executive 
branch will be subject to the political whims of the legisla- 
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tive branch. Whenever a President's political or governmental_ 
policies conflict wi'th those of the Congress, Congress can 
simply pass a law to limit the power of t,he President, If 
laws like. these are not tested by the judicial branch, they 
will be allowed to stand as law. The President could-^ then be 
impeached, convicted and remojved from office. And for what? 
For disagreeing, with Congress . "The Presidency becomes an ex- 
tension of the legislative branch. The separation of- powers 
and the system of checks and balances will come to an^ end. We 
will have a parliamentary system of government, not the one 
designed by the framers of our Constitution . Congress will 
have altered the Constitution, not through the amending pro- 
cess .but through an unconstitutional legislative process. 
The 'Constitution will be dead. 

Gideon Welles, Secretary of Navy - I was appointed by Lincoln 
to serve as secretary of the navy at the same time that Stan- 
ton was appointed secretary of war. Last February. 21, Johnson 
called a Cabinet meeting. He announced that Thomas had de- 
livered the removal papers to Stanton. The Cabinet members 
all agreed that Stanton had to go. It had been impossible for 
the President to work with him. 

When Congress passed the -Tenure of Office Act it was sent 
to the President for his signature or veto. After reading 
the act to us he asked us for our advice: All Cabinet members 
including Stantoii, agreed that it was unconstitutional, and 
we advised Johnson to veto it. Johnson reminded u^ that he 
was no lawyer and wanted help in writing the veto message. 
Attorney General Stanberry would normally have written it, 
but he was busy with a number of cases then before the Supreme 
Court. The Cabinet then chose two of the best ^lawyers among 
us to write the veto. They agreed to do so by basing the 
veto_ message on the^ unconstitutionality of the act. The men 
who wrote the veto were Secretary of State William Seward and 
Secretary of War Edwin M. Stanton . 
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STEPS IN MOCK IMPEACHMENT TRIAL 



Sergeant: 
at 
Arras 



Chief Justice: 



Sergeant: 
at 
Arras 



Chief Jjastice: 

S at A: 
Chief Jus^tice: 

Prosecution: 
Chief Justice: 

Defense: 



Everyone, please rise. (Chief justice enters and 
takes his place.) Hear ye! Hear ye! All persons 
are commanded to keep silence while the Senate is 
sitting for the trial of the Articles of Impeach- 
raent by the House of Representatives against Andrew 
Johnson, President of the United States. Please be 
seated. 

Your Honor, I ^wish. to present the Managers of the 
House of Representatives who will be acting as the 
prosecution. (Each raan rises as his narae is' called.) 
Thaddeus Stevens , Honorable Congressraan frora Penn- 
sylvania. Benjarain Butler , Honorable Congressraan 
frora Massachusetts, John A. Binghara , Honorable 
Congressraan from- Ohio. 

Your Honor, I wish to present the defpnders of the 
President. The Honorable Henry Stanberry , forraer 
attorney general. The Honorable Benjarain R. Cuytis , 
forraer associate justice of the United States V . 
Suprerae Court. Williara M. Evarts , distinguished, 
raeraber of the New York Bar. 

We are in this trial to deteirraine the innocence or. 
guilt of the irapeachraent charges brought by the 
House of Representatives against Andrew Johnson, 
President of the United States. Will you please? 
read the charges so raade? 

Andrew Johnson, President of the United States, has 
violated the Tenure of Office, Act with full cogni- 
zance of his' actions . He reraoved Edwin Stanton as 
secretary of war while the Senate was in session and 
appointed Adjutant General Lorenzo Thoraas/ as secre- 
tary of war. Both of these actions are clear- viola- 
tions of said act. The President of the United States, V 
Andrew Johnson, did willfully raalign the Congress of 
the United States in three public addresses. The 
stateraents raade- in these addresses were so indecent 
and unbecoraing to the office of the presidency that 
he has brought to his of f ice conterapt , ridicule 
and disgrace. - 

Have you served the President, .Andrew Johnson, with 
a summons requesting his , presence at this trial? 
I have so done , Your Honor . 

Counselor for the prosecution, are you -ready to 
present your case? 
We are. Your Honor. 

Counselors for the defense, are you ready to present 
your case? 
We are. Your Honor. 
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Chief Justice: You may be seated. (Addr^sing the Senate) We *are 

in this trial to determine'*^ the innocence or guilt of 
the impeachment charges brought by the House of Rep- 
reserjitatives against Andrew Johnson, President of 
the United States. I need not recount to you the 
/ gravity of this trial. It is the first such. trial 

in hdi^ory to decide impeachment ch^rge.s made against 
, * a President of the United States. The Constitution 

specijfies clearly that one cannot be convicted of 
' impeajchment charges except for treason, bribery, high 
crimes or misdemeanors. You must determine' if the 
chargles so brought are consistent with the constitu- 
- tion^l definition of what is an impeachable offense.^ 

Even jthough this " is not a court of law, the Constitu- 
tion ^acknowledges the necessity for those who wilL. 
: be deciding the innocence or guilt of charges made 
againist an official of the United States government, 
to ta'jce an oath or affirmation. Therefore, will the 
> Senate please rise?. (The Chief Justice rises with 

the Senate and holds up his right hand.) The members 
of the Senate will repeat after me: "I-do solemnly 
swear' that in all things appertaining to the trial 
— of th0 impeachment of Andrew Johnson, President of 

"the United States, I will ^do impartial justice to 
the Constitution and the laws - so help me God." ;^ 
You m^y be seated. Does the prosecution wish to 
give an opening statement? 
Prosecution: (The jirosecution explains what it intends to prove 
through testimony of witnesses) 
Chief Justice: Does the defense wish to give an opening statement? 
Defense:- (The defense explains how it will defend charges 
through testimony of witnesses) 
Chief Justice: The prosecution may present its case. -Call your 
^ witnesses . 

Prosecution: 'The prosecution wishes to call its first witness 

(The witness is questioned to brihg out important 
infqrmation to support the prosecution's case); 
Chief Justice: Does the defense wish to cross-examine, the witness? 

(The .witness is ques^tioned to bring out information 
to hurt, prosecution's case-. Prosecution calls the 
other two witnesses agd defense cross-examines them 
in turn. ) ' 

Chief Justice; The defense may present its case. (The defense calls 

each witness and the prosecution cross-examines them 
in turn.) 

Chief Justice: ^Does the prosecution wish to make a closing statement 

(Prosecution reviews testimony and- argues its case.) • 

Chief Justice: Does the defense wish to inake a closing statement? 

(Defense reviews ^testimony and argues itls case.)"'- 
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Chief Justice: The trial of the Articles of Impeachment charges 

by the House of Representatives against Andrew 
Johnson, President of the United States^ is now 
recessed until tomorrow at which time a vote will 
^ he taken of each senator present. Two-thirds 

^ majority of the members present is required for con- 

viction, 

' NEXT" DAY : 

Sergeant: Will everyone^ please- rise for* the Chief Justice of 
at Arms the United States? Please be seated. 
Chief Justice: Have the members' of the Senate arrived at a. decision? 

(To each member"* of the Senate) Senator 

hgw say you? Is the respondent Andrew Johnson, 
President of the United States, guilty or not guilty 
c as charged? - 

Chief Justice: The Senate having found the President (guilty o'r 

not guilty) , these proceedings are. now at an end. 
Adjourned . . - - . 



TASKS FOR ATTORNEYS 



Prosecution 

1. Opening ^statement 

2. Direct' examination of Karsner 

3. Direct examination of Farwell 

4. Direct examinatiof of^^Erafcx^y 

5. Cross-examination of Thomas 

6. Cross-examijiation of Cox ' 

7. Cross-examination of Welles 
S\ Closing statement' 



Defense 



,^-1.' Opening statement 
2^ Cross-examination of Karsner 

3 . Cross-examination of Farwell 

4. Cross-examination of Emory 

5. Direct examination of Thomas 

6. Direct examination of Cox 

7. Direct examination of Welles 

8. ^piosing statement 
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Exhibit A 



THE ST. LOUIS JOURNAL 



May 5; 1867 



PRESIDENT SPEAKS OF DICTATORSHIP 

i. 

C-leveiand, Ohio 

Edward F^rweil, Reporting * 

• The President arrived in Cleve- 
lartd Monday morning at approxi- 
mately 8:30am. He then attended a 
press corLfei:ence which lasted with- 
out a break fron 9:15am until - 
l:30pn. y . " 

In the press .conference, the 
President stated, "Since the Tenure 
of Office Act passed in March, Con- 
gress has been taking any means to 
taKe^away my power." When a'sked, 
"Will you veto acts to limit your 
power?", he answered,- "Yes." He was 
then asked, /'So, in other words you 
are starting a dictatorship against 
the Congress of the United States?" 
He answered, "If I really wanted to 
be a dictator; all I"d have to do is 
call on the army." 

Most of the people attending the 
(Conference couldn't believe the Pres- 
ident's response. The conference 
ended, and t^e President headed back 
to Washington, D.C. ^ \ 



THE ST^. LOUIS JOURNAL July 18,1867 * 

PRESIDENT SLANDERS CONGRESS 

RAGES OVER TENURE ACT" 
St, Louis, Missouri 
Edward Farwell, Reporting 

On Monday July 17th, the Presi- 
dent arrived at the Ambassador 
Hilton in St. Louis. He then stood 
on the patio and answered reporters"^ 
questions. When the question of. 
the Tenure Act came up as being con- 
■ stitutional he became furious. "I 
believe the Tenure Act is uncbnstir 
tutional and is d^rading to the 
office of the presidency of the 
United States. I will not allow" 
the radicals of this nati'oji to di- 
minish the power of the presidency 
so low as a piece of dirt, and I 
refuse to hold this position with 
such radical movenfients going on." 

After the questioning, the- Presi- 
dent- returned to his room for a 
brief rest and then went for a 
prime rib dinner at the Crystal Roan_ 
of the Hilton. After dinner he re- 
turned' to his room for the night. 

The following morning he awoke 
and ate breakfast in his room> then 
started for the train station still 
in a furious rage at the reporters 
questioning of the Tenure 'Act the 
previous ^^Y* ' 



(Articles writ^en by students at Los Alamos High School) 



Exhibit "B 



War Department 
Feb. 21, 1868 



Major General Lorenzo Thonas, Adjutant General 

Sir: I am informed that you presume to issiie orders as secretary 
of war ad;^ interim. ' Such conduct and orders -are illegal, and you 
are hereby\ camianded 'to abstain fron issuing any orders other than 
in your capacity as Adjutant General of the Army. 

Your obedient servant, 
Edwin M. Stanton 
Secretary of War' 
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Title : THE GENERAL ALLOTMENT ACT OF 1887 (DAWES ACT) : 
SENATE COMMITTEE HEARING SIMULATION 



Introduction : 

More than once in U.S. history, federal policy toward Indians 
has been directed at breaking up reservations and thereby 
bringing Indians into the mainstream by eliminating tribal^ 
unity and traditional ways of life. In 1887, Senator Henry 
Dawes sponsored the General Allotment Act, which proposed to 
divide Indian lands into individual allotments. This activity 
is a simulation of a hearing before the Senate Indian Commit- 
tee which is called to hear testimony for and against allot- 
ment of Indian lands. Witnesses who testify must try to con- 
vince the genate committee of .their points of view and the 
committee n^ust th^n vote on whether to recommend passage of 
the bill in the Seriate. This activity can be used during a 
unit on westward expansion or U.S. Indian policy. 

Obj ectives : ^ 

X. To understand the issues axid controversies surrounding 
post-Civil War Indian policy of allotment. 

2. To recognize the political and cultural conflicts existing 
between Indians and U.S. government . 

3. To understand the nature of the trust relationship and 

the government ' s' attempts to alter Indians' special :'status. 

4. To understand the function of congressional committees 
in the legislative process. 

5. To experience the role of pressure groups in the legisla- 
tive process. 

Level: 11th ^ ■ 

Time : Three class periods and out-of-class preparation 



General Allotment Act (for all students) 
Roles for the Senate Committee Hearing 
(for all students) 

Instructions to Senate Committee on Indian 
Affairs (7 copies for committee members) 
Instructions to the Witnesses 
(for witnesses and observers) /' 
Instructions to Newspaper Reporters 
( 2 copies for newspaper reporters ) 
Ijistructions to Observers 
(for students assigned as observers ) 
Postscript (to be read to class or distributed) 

Copyright New Mexico Law-Related Education Project (All 
attachments) 1982 



Materials : 

Attachment 1 . - 
Attachment 2 - 

Attachment 3 - 

Attachment 4 - 

Attachment 5 - 

Attachment 6 - 

Attachment 7 - 



Procedure : 

1. Prior to class duplicate appropriate numbers pf copies of 
attachments and make name tags for role players. 

2. Hand out Attachments 1 and 2. Read through phe back- 

' ground information and explain to students that they will 
enact a Senate committee hearing to consider the General 
Allotment Act. ' / 

3. Read through the role ^descriptions on' Attaphment 2. Ex- 
plain what is required of the witnesses, Senate committee 
members and reporters (reporters should be selected on 
the basis of ability to listen, take notes and write). 
Either select studenl/s to play roles or ask for volunteers. 

'-pxplain that the rest of the class will act as observers 
with the responsibility of taking notes and giving a 
separate decision from that of the committee. 

4. Dis|tribute Attachmeni: 3 to Senate committee members. 
Distribute Attachment 4 to witnesses and observers. 
Distribute Attachment 5 to reporters. 

Distribute Attachment 6 to observers. ' 

5. During preparation; time, have committee members prepare 
questions for witriesses. Have witnesses prepare their 
rules. Have observers review the materials they have been 



given. Work with 



individuals and have students complete 



preparations as homework. 

6. Prior to class on the second day, set up the room a^ in- 
dicated in the diagram. Conduct the hearing allowi^ng 
5-7 minutes for e^ch witness. ^ 

7. Complete the hearing on the third day. Then allow the 
Senate committee 10 .minutes to deliberate on their recom- 
mendations to the tull Senate. During this time, ask all 
observers to write\out their' decision and their reasoning . 

8. Have the chairman a\pnounce the committee's decision. Then 
ask observers to gi^e their decisions and discuss them. 

9. Questions for discussion: 

a. What information^'^ most inf luenceosi^the decision of the 
committee? The qbservers? 

b. Did the Indians have suf f icient or adequate represen-' 
'tation? \ . . 

c. What is the purpos;p of a legislative committee? 

d. Are pressure or interest groups necessary in the 
■legislative process? 

e. Do you think it is fair to have members of a Senate 
Committee, none of ^Vhom are Indians, make a decision 
yhich will have a profound Effect on the lives of 
Indians? . 

f. Do you agrfee or disagree with the statement: The 
General Allotment Ac^ of 1887 was one "of... the most 
destructive pieces of Indian legislation ever passed 
by Congress"? \ 

10. Read Attachment 7, Postscript, to the class to inform stu- 
dents! of /the outcome of th^ passage of the Dawes Act.^:r Have 
newspipe/r reporters read tl\eir articles to the class or 
* duplicate them. Discuss the biases that the articles show. 
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GENERAL ALLOTMENT ACT OF 18 87 (DAWES ACT) 



Background 

From the start of colonization of the New World, white 
settlers who came into contact with Indians believed they must 
be "civilized" and Christianized, with the ultimate goal of 
assimilation into white 'society,. The colonists had no respect 
for the Indian cultures; they considered Indians heathen and 
barbaric. The Indians were at war periodically with the colo- 
nists as the colonists pushed the wilderness farther and far- 
ther into the continent, destroying the Indians' way of life. 
Mutual distrust became the traditional method of dealing with 
one another. 

After independence, U.S. Indian policy was directed -toward 
"civilizing" the Indians with small attempts made at govern- 
ment expense. Mission schools were tried with varying success. 
Indians were subjected to corrupt practices, broken prpmises 
and treaties as a result. Reform groups after the Civil War 
were sincerely concerned for the welfare of Indians. They be- 
lieved that the only means to fair treatment for the Indians 
was through their becoming "white men" and entering the Ameri- 
can mainstream, leaving behind their Indian values and ways of 
life, beliefs and tradition. Not only would they become 
"white men" in religion, but in dress, culture, and thinking. 

But Indian wars, brutal from both sides, had further di- 
vided the two peoples with the Indian way of life becoming 
more incompatible with that of the expanding American nation. 
Indians were placed on reservations, making them dependant 
on reservation agents for food. Reservation schools and dis-- 
tant boarding schools were established. The various Indian 
groups refused to become like the white men. The only solution 
in the eyes of the reformers and the opportunists, the honest 
and dishonest, government officials and average citizens, was. 
allotment , ■ Under this plan, reservation lands held in common 
by the tribes would be divided and distributed to individual 
families, .thus destroying the unity of tribes. ■ Itrwas believed 
that individual ownership of property, with the hard work re- 
quired and the sense of pride it instills, would give the in- 
centive to become "white men" in name if not in fact . Joint 
tribal ownership of land was destructive of these goals be- 
cause the closeness and commonalities shared by joint ownership 
reinforced their own traditions and customs. 

Even though a small effort at land allotment had been tried 
and had failed with some Kansas tribes in the 1850 's, it was 
believed that the shortcomings of that attempt could be correc- 
ted. In 1863 the Homestead Law was passed in Congress , giving 
any man free land who would homestead 160 acres, improve and 
live upon the land. This opportunity was offered to the In-' 
dians in 1875 but few were interested. . After 1875, allotment 
bills were brought before every session of Congress without 
success. Finally success came in 1887 when Henry Dawes of the 
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Senate Indian Committee sponsored the bill. It became known 
that surplus reservation lands left over after the Indians of 
a particular reservation had received their allotments would 
be sold to white settlers. The necessary votes for passage 
of the bill v/as assured with this new motivation. 

It should be stressed that outside of the Indians them- 
selves who were^ of course, opponents of the bill, the only 
other spokespersons against the bill were many of the Indian 
agents. * 



PROVISIONS OF THE ACT 

A. • Reservation lands will be divided and alloted 

(distributed) in this . manner : 

1. Bach head of household will receive 160 acres. 

2. Bach non-head of household will receive 
80 acres. (Uni^arried over 18 in age) 

B. This land will be held in trust by the United 
States government for 25 years during which time 
the allotment owner cannot sell, lease, mortgage, 
or give away his land without the approval of 
federal administrators . 

C. At the end of th^ trust period or when the Sec- 
retary of the Interior determines that an Indian 
allottee is competent to manage his own affairs, 
these restrictions will be removed with the -land 
being owned by the Indian in the absolute sense . 

D. Lands not- allotted will be declared surplus and 
w^ill be open for settlement or development, by 
non- Indians . 

B. If individuals refuse to make a selection, repre- 
sentatives of the U . S . government will make the 
selection for that individual. 
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ROLES FOR SENATE, COl^lMITTEE HEARING ' 

- Chairperson of the Senate Committee on Indian Affairs 

6 Committee Members - The conmiittee members are Senators, 
along with the chairman, who will hear testimony and vote 
on whether to recommend passage of the bill in the full- 
Senate. . ' . 

Commissioner of Indian Affairs - He/she is in charge of the 
Bureau of Indian Affairs,. As a government official he/she 
feels that allotment is in the best interests of the- Indians 
as well as the nation as a whole. 

Agent for the Plains Indians - He/she has been living with 
Plains tribes as the Indian Agent and in this role provides . 
food to the reservation tribes and represents the Indian needs 
to the federal government. He/she has observed that no change 
has taken place in the ways the Plains Indians^ conduct their 
lives. He/she feels they are not ready for allotment and 
should remain wards of the government much longer. 

Agent for the Pueblo Indians - He/she is in favor of allotment 
He/she feels that since the Pueblos have been farming and ir- 
• rigating for centuries there should be no difficulty in allot- 
ting their lands'. It will break up their pagan dances and 
keep their traditions from being reinforced by the closeness 
of pueblo life. 

U.S. Geological Survey Expert - He/she has been a member on 
the survey team that has mapped much of the western regions. 
He is acquainted with John Wesley Powell, another member. He 
believes that land beyond the 100th meridian (the geographer's 
great circle that passes through both poles in a north-south 
direction which measures 100° longitude) is t90 arid for farm- 
ing without proper irrigation, something v/hich most Indians . 
know nothing about. Therefore, allotment is doomed to failure 
in the areas beyond- the lOOth meridian, since Indians will not 
be able to farm, successfully on this land. 

Colonel in the' United States Army - He has been an Indian 
fighter in the West ever since the Civil War ended. He has 
little respect for Indians, having witnessed the brutality 
of the Indian Wars in the West. He is-^ all for allotment. 

Missionary to the Indians - He/she, like other missionaries, 
is a strong advocate of allotnvent. Missionary schools had had 
uneven success in "civilizing" the Indians because of the 
youngsters' continued^ exposure to old Indian ways. 
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Tiwa Indian from Taos Pueblo - He/she is- trying to prevent 
the destruction of the close community life of all the Pueblo 
Indians. He/she will try to show the benefits of the Pueblo 
life, not only to the Indians but to the nation, which would 
surely be destroyed if allotment were -to take place. 

Lone Wolf, Kiowa Chief and Representative of the Plains Indians 
Allotment is a terrible thing for the Plains Indians and Lone 
Wolf will explain why it is incompatible with tribes who have 
been hunters for as long as their tribal memory can record. 
They cannot become farmdrs, and survive. 

Reporter for a Conservative Newspaper - Unsympathetic to the 
Indians and very favorable to the Dawes Act. 

Reporter for a Liberal Newspaper - Sympathetic to the main- 
tenance of the Indians' way of life and against the disruption 
that would be caused by allotment. 



SUGGESTED SETTING FOR THE ROOM 



o o o o o o o 



Senate Committee 



Witness Desk 



o o o o o o o o o o o o o o 
Observers and Witnesses 



o o • o o o o o o o o o . o o o 
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. INSTRUCTIONS TO THE SENATE 
COMMITTEE ON INDIAN AFFAIRS 

You are on the Senate Indian Committee in 1886 which will 
hear testimony of -witnesses and then recommend to the entire 
Senate whether or not to pass the General Allotment Act. 
Little prbgress has been made in 'the 1880 's in absorbing the 
Indians into the American way of life. The Indians still re- 
tain their tribal identities and customs because they have 
been isolated on reservations apart from the white man. You 
must decide if the Allotment Act is in the best interests of 
the Indians and the U.S. government. You will listen to the 
testimony of each witness , take notes, and then ask questions. 

Chairperson ; 

The chairperson calls the meeting to order, asks for the - 
fitnesses to each present testimony in the order listed. 
Allow between 5-7 minutes for testimony and .questions.. After 
each witness concludes his/her formal testimony you will ask . 
your fellow committee members if they have any questions to 
ask the witness'. You as chairperson may also, ask questions. 
Finally, you will adjourn the meeting and find a quiet pla:ce * 
where you and the committee • can decide the merits of the act. 
When you reach a decision you will announce your decision to 
either .recommend the act for full Senate consideration ori to 
reject the acj:. 

Committee Members 

Take notes as each witness testifies. Keep lists of reasons 
for and against allotment as you hear testimony. Prepare • ^ 
questions to ask each witness pertaining to his testimony and 
his perception of the act. Don't hesitate to ask probing 

V questions. Your job is to try to get as much information as 
possible about the underlying reasons for the different positions-. 

After you; have heard from all witnesses, your committee 
will discuss .and then vote on whether or not to recommend the 
act to the entire Senate for its consideration* The Senate, as 
a rule, will tend to follow a committee's recommendation. 
Therefore, your decision will strongly influence, if not deter- 
mine, the act's passage or rejection. So give' serious thought 

• to the consequences of your committee ' s decision. 

Sample Questions 

1. • As a member of a Plains tribe why are you against the idea 
. of farming? ' ^ 

2. Your pueblo has been farming for centuries. Under allotment, 
you will be responsible. only to your family and not to all 
the rest of the pueblp. Doe^ it matter that you will be 
farming as individuals rather than as a community? 
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3. There is a great deal of land left in this country. Why 
is there a need to open up the unallotted Indian land to . 
white settlers? Why can't that surplus land be left, to 
the tribe ,to be held in trust in case the tribal popula- 
tion expands and the land is needed for further homestead- 
ers among the tribe? 

4. Commissioner, you say that t-he only way to "civilize" the 
Indians is to give them 160 acres to farm as individual 
families. Why is this the key to "civilizing" Indians? 

5. ^As an Indian Agent you are responsible both to the federal 

government which you serve and the tribe to which you pro^ 
vide federal services spelled out by treaty. What has been 
your experience in getting the (Pueblo or Plains) Indians 
into the'mainstream of American society? 

6. As a missionary you have lived closely with the Indians 
(Pueblo or Plains) . Are they accepting the white man's 

. .ways any more rapidly than they have been? Are they be- 
coming good Christians? . • 

7. Why is there a need to have the Indians accept the white 
man's ways? Can't the Indians be allowed to keep their 
traditional culture and way of life? " 

8. Hasn't the failure of Indian policy been caused by the 
failure of the. U.S. government to live up to its promises 

. of adequate provisions? Dont' you think that if the 

government could find a way to carry out its part, the ' . 
groblem's of off-reservation hunting and war could be 
eliminated?*' . ' 

9. ' Isn't the real reason why you support allotment the fact ^ 

that you want good Indian lands available for white 
settlement? n 
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INSTRUCTIONS TO THE WITNESSES 

You are testifying for your particular interest group, 
The group you are representing has a vital interest in either 
getting this act passed or in keeping it from being passed. 
You must be as convincing as possible in your testimony. Be 
ready to answer questions on the spot when the committee ^. 
questions you. 

Prepare your, testimony from the information given below. 
Be prepared to talk from 3-5 minutes. Try to be as persuasive 
and sincere- as possible. Avoid reading the testimony. Main- 
tain eye contact with committee members.. Feel free to use 
the pharses or statements provided or change them for maximum 
effectiveness. 

Commissioner of Indian Affairs- You are the. head of the Bureau 
of Indian Affairs. Your responsibility to the Indians is to 
determine what is best for.them. You believe in what an ear- 
lier Commissioner , .a Seneca Indian himself, defined as the sta- 
tus of the Indians' ralationship with the federal government. 
"They are held to-, be wards of the government, and the only 
titles the law concedes to them, to the land they occupy or 

claim is a mere possessory one Congress can legislate 

directly for the tribes and you are the one to help interpret 
their needs for Congress.' You believe that reservations should- 
be eliminated. This will force the Indians to become "indi-^ 
vidualized" rather than members of a tribe. The tribal tradi- 
tions will and must be destroyed.' Then and only then will In- 
dians^conform to white man's ways. Farming is the backbone of 
the American way of life. It 'forces hard work on its owners; 
therefore, reservation Indians will become a part of the Ameri- 
can tradition of hard workers. In developing a strong desire 
to work and become an individual in a competitive society, the 
Indians must be made responsible for property. Even if they 
lose it later on,, they will learn the value of land and will 
want to acquire more in the process. 

In vresponse to critics who say the U.S. government has 
treaties with the various tribes guaranteeing their land, you 
believe: "Treaties with the Indians have been an obstacle to 
an effective policy. A treaty implies equality between the . 
parties entering into the treaty negotiations.. That is clearly 
not the case since the Indians are wards of the government. 
We must get rid of the treaty as a means of dealing with the 
Indians. 'It is clear that progress cannot be made unless the 
Indians are forced to obey the wishes of the government. We 
know what is best for them. But like temperamental children , 
thiey. want their own way when that way is not in their best 
interests." 
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Agent for "the Plains Indi ans - You have been agent to the 
Great Sioux Reservation and have witnessed the recent wars 
between the U.S. army and various Plains tribes. There is 
much tension on the reservation. The trdaties made with the 
U.S. government. promised yearly provisions of food and cl6th- 
ing. The provisions often do not get to the reservation due 
to fraud on the part of officials, who sell them or take them 
for themselves. As a result, Indians often starve. To find 
food Indians are forced to leave the reservation to hunt in 
the old manner. They often run into angry whites, who shoot 
at them. The Indians retaliate 'and another "incident" is 
created with the Plains Indians being blamed for it. The 
government has failed in its promises to Indians of sqhools, 
adequate food and clothing. Indians have had to retain their . 
old ways simply to survive.- They are not ready for allotment. 
Why should ~ they be? They don''t even know how to farm. Why 
can't they be taught to be ranchers, a way of life much more 
closely tied to an old hunting tradition? Let the tribe as 
a whlDle become cattlemen using the entire reservation as 
grazing lands to be held in common. Let the government make a 
real effort to live up to, its treaty obligations with" real 
help in the form of instruction, schools, food that is decent 
and plentiful. Gradually the Indians will begin adopting- the 
white man's ways. But they are most assuredly not ready at 
this time. If their la^nd is allotted, they will surely not . 
survive. Allotment would be a disaster for the Plains Indians. 

Agent for the Pueblo Indians - You. are Indian agent for the 
Northern Pueblos of New Mexico Territory. You firmly believe 
that allotment must take place for the welfare of -the Pueblos. 
Much has been tried in the past to bring progress to the _ 
Pueblos but with little success; they are still engaged in 
subsistence farming with irrigation. • 

Boarding schools have been established in Santa Fe and Al- 
buquerque. Mission schools have been established by the Catho- 
lics, Presbyterians, and Lutherans.- Educational insti tution-s 
are one of the strongest means of weakening tribal ties; how- 
ever, this is not as effective hs it could be because the close 
pueblo community life keeps reinforcing their traditions and 
weakens the newly learned ones. During summer vacations the 
children begin to revert back to' the old ways. 

Some of the Indian customs which must be destroyed are the 
pagan dances and rituals which consum^ so much of their time. 
Even when these are discouraged the Indians continue their old 

practices in secret. -, ^ • • 

The <(?lose-knit pueblo commuj:iity allows custom and tradition 
to be reinforced every day. This sense of community must be 
destroyed.' By having each family living separately on 160 , ' 
acres, Indians will soon think of themselves more as individ- 
uals and not as' part of the pueblo family. Each family, once 
weaned from dependence on the community, will accept white 
man's fvays more readily. 



ERIC 



ATTACHMENT 4 



Their individual and collective poverty will be things of 
the past. Their adobe mud huts can be repla'ced with wood 
structures .of American style. Their pagan practices in the 
kivas will no longer have any meaning. The Christian Church ^ 
will become the/^focus for their spiritual life. Instead of 
pagan dances they can "be taugbt the Virginia reel, and other 
American dances. Most importantly English will become their 
first language^ not Tiv/a or whatever. They will be able to 
function better -in society and will no longer be disadvantaged. 

It will be jeasy f.or Pueblos to make the transition ' to 
allotment. TTiey have already/ been farming and using irrigation 
in a most ef f ective^. way tor, hundreds or years. Their farming 
methods, however, are primitive.* With new technology and new- • 
methods .tha't American farmers are using, each Indian .farmer 
will be producing a surplus which can be sold on the national 
market. With* the money, he gets for his .crops, he can buy 
^luxuries that most white people enjoy. For these reasons, it 
is necessary to recommend passage of the General Allotment Act. 

Member of t he U.S, Geological Survey Team" in the West - You 
have.worked in surveying much of the Wesfand^ are well acquain- 
ted with the countlry "beyond- the, 100th Meridian," (this en- 
compasses part of Nebraska, the D'akotas, Kansa^s, Oklahoma, West 
Texas, Colorado, Ney Mexico/ Wyoming,. Utah, Nfevada, Arizona)'' ^ 
the "Lands of the Arid West." Because ^of its lack of rainfall 
it is known as the Great Americaji Desert". Generally speaking, 
these lands receive less than 20 inches of rainfall a year. 
Twenty inches is the minimum for unaided agriculture . Major 
John Welsey Powell, famed' mem^ber- of the U.S.G.S. team Which 
surveyed the Grand Canyon, reported in 1871 that the 100th 
Meridian roughly indicates a line separating the area of suf- 
ficient rainfall for farming from that whicH required special 
techniques such as dry land farming and. irrigation. " 

You should testify that allotment based on 160 acres is a 
falla-cy and a mistake. To allocate the same amount of land for 
all Indians without regard "for the region or locale in which 
they live is ridiculous. In the eastern half of the contin^ne, 
where there is adeqiiate rainfall, Indians could make a living 
on 160 acres. West of the 100th ^^eridian, they will starve. 
In this area, 320 acres is probably not sufficient even for 
ranching, to which the area is much better suited; it is even 
marginal grazing land. For farmi'ng, a mere 160 acres will 
mean starvation. Thife act does not take-, into consideration 
the lack of farming experience of Indians in the West ^ith, . 
the exception of the, Pueblo. The harsh conditions would 
challenge the best of farmers. With^ no experience such as the 
Plains Indians have, it. will mean disaster. The Dawes Act 
must noa> be passed as it is now presented. ^ 
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Colonel of the United States Army, Indian Fighter - You will 
' testify that you fought ^in the Civil War but have seen the 
toughest fighting against the Indians in the West. You should 
state strongly that the only way to ]feep the Indians off the 
war path permanently is to defeat them completely by destroy- 
ing their tribalr identities. Force them on to 160 acres and 
Kgep them there.' They are still savages a-nS their spirits 
will never be broken until they are completely uijder the con- 
'trol. of the federal government on an individual basis. Des- 
troy,^ the tribes and you will .create individuals capable of 
being civilized. ■ 

Treaties are a mistake and are useless. A treaty implies 
that an Indiah tri'be is equal with the U.S., just as the 
Commissioner stated earlier. ^Even if it were true, which it 
is ridiculous to consider, the tribes are made up of . clans • 
and each acts separately. There is no way to make all the 
clans live by a treaty. Therefore, the only way to control 
Indians is to allot their lands and make them live as individ- 
uals. 

Point out that you have been involved with fight^^g the 
Siouxs for over 25 years and they are still a problem. ^ The 
Apache, Nez Perce, the Ponc'a, Utes and Navajos have been in- 
volved in war with the army during the same period of time. 
. In 1868 the Commissioner of Indian Affairs estimated that the 
cost of Indians killed was running around $1,0 00,000 each.c 
■ Bring peace to the whites. Give the Indians their allotment 
\ and then open up the surplus to white settlers. Thousands of 
peaceful immigrants into our country are anxious to turn use- 
\ less Indian land into crop and grazing lands providing, the 
\ foodstuff s for a growing nation and for a hungry, world. The 
drain 'on the federal treasury to kill them^ can be used to make 
white men out of them. Pl,ease recommend the Dawes Act. 



\ Missionary to the Indians - You work in a mission school for 
Plains Indians. YOu have' lived among various tribes ^from . the 
time you were a child; yoia speak several Indian languages. 
Even your parents were mijss.ionaries . * You have witnessed In- 
c^ians scalping white men jand white men killing Indians in the 
'Plains Wars of the 60' and 70's. There 'can be no civilizing 
ot the Indians until they can' be Christianized. They will, 
becpme true Christians ii;i fact and,.not just in name only after 
they have been forced to | give up their pagan religions which 
only serve' to undermine Christianity and" any civilizing in- 
fluence. I ^ 

All Indian children should be sent to'mission schools where 
they will grow up speakihg English as a--f irst language. They 
will dress like American children, and learn farming tech-y 
niques. Mission schools' will raise them in the Christian way 
with full familiarity of. the Bible and God's word. 

To, bring all of this about they , need to live next to white 
settlers who can show them how to farm, how to increase their 
. herds, how to live like Americans and prosper.. Through allotT . 



ERLC 



165 



17i 



ATTACHMENT 4 



raent they will understand the pride^of private ownership- of 
land, home, and possess^ions . The erxtra land sold to white 
settlers' will create -a hew kind b,/ commuMty f or the Indian; 
he can begin to be peacefuj nei^fibolfs^ with his white breth- / 
ren. Allotment is the only wa'y to achieve this. Then he / 
can truly know the civilizing' influence of the Christian r 
Church as well. , - * / 

Tiw'a Indian from Taos Pueblo - ^cur people came into thi? l^nd 
hundreds of years ago. They are a people of ancient origii^ 
im this land. , Yoiir ways, so your legends tell you, have giv^n 
your people strength, allowed you to survive the worst" 
droughts, raids, and disasters. You have endured. Your testi- 
mony should include the following. 

Each pueblo is a community which gives support and help to 
each member. "We share in dances to bring a good planting, to 
give, us a good harvest, to rejoice when we have plenty,. These 
dances are not pagan dances, but, rather, a prayer to the same 
Great Spirit that you white men pray to. Our collective 
prayers in the form of dances in the openness where we are in 
touch with the skies above us and the aground beneath us and 
the. wind that surrounds us, is the same as your prayers inside 
a house closed off from the natural world. where the Great 
Spirit lives. We pray together as you do because believe 
the voices of many are heard better than the quiet] vpice of 
one. We are many people who are one not one of many people . 
The community as you call our pueblo is what fakes' each indi- 
vidual strong and able; we live close together to jshare our 
strength with each, other . If>i>you separate us into 160 acre 
plots of land, you have separated us from our sourjce of " 
strength. ^ ; 

Our customs and traditions may seem strange tc|) you, white 
men. But so do v/hite men * s to us. You have many | f or^eigners^ 
who come from far away lands and want to be good Americans. 
And you let them become goo^ Americans . Yet they speak strange 
sounds. We want to be good Americans too. Why cjannpt the 
Pueblo Indians also speak Tewa\and English. Our /accent is no 
stranger than that of the other new Americans . Is it our 
language that makes you v/ant to divide us up intp little farms? 
Because we too speak' another language? : ;v ^ 

We have a lorig history o^'f peace with the American nation. 
We have caused no warfare. We have tried to farm our lands 
and be good people. Why must you allot our lands? It will 
mean the end of all that is sacred to us and to that which 
gives us our strength. , ' 
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Lone Wolf, Chief of the Kiowas and Spokesman for the Plains 
Indians - Kiowas are hunters and have ^ been for hundreds^ of 
years . You have hunted the buffalo across the plains knowing 
no limits to your land except for Fath^ Sky and Mother Earth, 
until the white man came. Now you are being asked to live 
confined on 160 acres and become farmers.' Farming is frowned 
upon because it is woman ' s . work in the lesser tribes . But 
you are a Jiunting people. It takes great bravery and courage 
to be a hunting people. It, takes- no bravery to be a farmer! 
You are .not farmers'- You can never ..become farmers - So why 
must you give up being huntej^s with the tribal lands - held in 
common? Now there is game that runs on the reservation. If 
you fence it up, there can be no game. You- testify as follows. 

We have been told that your President and yoiir Congress 
have a law which says you* are to *make laWS for the "protection 
of Indians." This Dawes Act does no't protect us. Without 
our tribal lands where can we hunt? With white settlers 
moving on to our lands w^iere can we live? We have no protec- 
tion! 

What about the treaties which the U.S. government made with 
us? In 1867 the government in Washington made a treaty with 
us, the Treaty of Medicine Lodge.. They promised us if we 
would move on to a reservation . they guaranteed that no Kiowa \ 
or Comanche lands could be sold without approval by 3/4 of 
adult male members of our tribe. Now youJ say in th^is act that 
you will make each male choose 16 0 acres. Whateyer'* is left 
over of our tribal .lands will be sold to^ white settlers. What 
about, our treaty? Three-quarters of our males are not giving 
their consent to sell our land and yet you threaten to sell it- 

*<I;ri the Treaty of Medicine Lodge you promised to ^supply us 
wLtfe food if we moved onto the reservation. Our people starve 
because the food you promised is never delivered. .They have 
tcj: go-off the reservation .sometimes to hunt in order to feed 
their children. Where are the people who made us the promises^ 
and signed the treaty with us? Do your leaders li^ to us? 
You say you want to civilize us. Do you call breaking treaties, 
a civilized act? Is it civilized to promise food and then not. 
deliver it? If lies and corruption are part of white man's 
civilization, we want n^o . part of it. 
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. INSTRUCTIONS TO THE NEWSPAPER REPORTERS 

You each represent newspapers that have clear political 
biases. . You are to take notes as each witness testifies. 
Write down facts and ideas as they are f>resented. Keep in 
mind the points of view of each witness. You will be expec- 
ted to take your notes and write an article for a newspaper 
which will reflect the bias of that newspaper. If you are 
the reporter for the conservative newspaper you will support 
allotment. Everything you write should be slanted in favor 
of this position. The libera^ repiorter will be against allot- 
ment. Your article should be sympathetic to the testimony 
aq^iinst allotment and in favor of the Indian point of view. 
You want the class to see how differently the two reporters 
wi^l report the same event and sets of facts based on the 
bicis or slant of their papers. • 

The articles .should be ready for class the day after the 
decision to recommend passage or rejection of the act has been 
announced. Be prepared to read your articles to the class and 
discuss how tney were written. 



168 



ATTACHMENT 6 



INSTRUCTIONS TO THE OBSERVERS 

Use this form to take notes on the testimony of each wit- 
ness. Try to think about what it is that is being said that 
makes you either sympathetic or unsympathetic. You will be 
aksed to tell whether or not you, would vote for passage of 
the Dawes Act. Be ready to explain why, being specific about 
particular facts which helped to^ influence your decision. 

1. Commissionar of Indian Affairs: ^ 



Agent for the Plains Indians: 



Agent for the Pueblo ^Indians: 



U.S. Geological Survey Expert: 



i-i-ted— S-tatje^> Army : 
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Missipnary to the Indians: 



T±wa Indian from Taos Pueblo: 



Lone Wolf, Kiowa Chief and Representative of the 
Plains Trabe: 



Your Decision: 

Why? [ 3 
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POSTSCRIPT 



The Dawes Act passed both houses of Congress and became 
law. The famous Kiowa chief Lone Wolf did go to Washington 
to testify but was too late to be heard. 

^ The Five Civilized Tribes (Cherokee, Chickasaw, Choctaw, 
Creed and Seminole) who had been forcibly removed into 
.Indian Territory in Oklahoma in the 1830 "s were temporarily 
exempt from the act. But in 1889, through yet another act, 
their land was allotted as well. 

Many of the Pueblo Indians of the Southwest escaped 
allotment. Later attempts were made in the 1920 "s. These 
attempts failed. With some exceptions, the Pueblo Indians 
were- able to keep their lands. 

In the 1930's Indian Commissioner John Collier got Con- 
gress to reverse the Dawes Act.. He estimated that Indian 
land holdings throughout the nation were cut from 138,000,000 
acres in 1887 to 48,000,000 in 1934 as a result of the act. 
All of the lost acreage (90,000,000 acres guaranteed by the 
treaties) went to white .settlers. It has been said that the 
Dawes Act was "one of the greatest mistakes ever made by the 
government. " 
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Title: LABOR'S STRUGGLE FOR LEGAL RECOGNITION 



Introduction : 
/ • 

The seesav; course of labor's struggle for legal recognition 
unfolds in this activity. In small groups students will ex- 
amine and recreate episodes of unrest in labor history span- 
ning a period of 100 years. Students will examine the changing 
Supreme Court interpretations of state and federal power to 
enact labor legislation. They will also explore the* social and 
economic forces which influenced that legislation. This activity 
can be used when studying industrialization. 

Objectives 2 

-4 

1 . To increase understanding of the economic and social con- 
ditions leading to labor legislation . 

2. To develop understanding of the nature of labor unrest in 
the late 19th and-^early 20th century. 

3. To recognize the role of the Supreme Court in interpreting 
state and federal power to' enact labor legislation. 

4. To enhance skills in reading, interpreting, critical think- 
ing, group process , and chronology. 



Level : 



11th 



Time: Three or more class periods 



Materials : 



Attcfchment 1 - 

Attachment 2 

Attachment 2a - 

Attachment 2b - 

Attachment 2c - 

Attachment 2d - 

Attachment 2e - 

Attachment 2f - 

Attachment 2g '- 

Attachment 2h - 



Labor ' s Struggle, f or Legal - Recognition - 

Background and Chronology 

Episodes (4 copies ;Of each) 

The Railroad Men '"'s lAfaf (1-877) 

The Haymarket Riot';(1886) ' 

The Debs Revolution .(1894) ^ 

The Wobblies (19D5-1909) 

The Children's gxusade (1912)* 

The Steel S'trike of 1919 . • / 

The Longshoremen ',s Strike of 1934 

The General -Motors Sitdov{n "Strike (r936) 



Resource Person : (optional) Attorney specializing in labor law 
Procedure : . " . 

1'. Hand out Attachnfent 1. Read and discuss background and chron 
ology . Be sure students understand the relationship among 
stat^ T egislatures Congress , and the Supreme C'urt with 
respect to labor legislation. * 

Copyright New Mexico Law-Related Education Project (All 
attachments) 1982 
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Divide class into 7 or 8 groups depending on class size 
(groups should have 3-4 students) . . Assign one of the 
Episodes, 2a- 2g, to each group and hand out copies accor- 
dingly* 

Have groups read through their episodes. Explain that each 
group is responsible for making a presentation of their epi- 
sode to the class. Each^group should choose one of the fol- 
lowing kinds of presentations: . 
a^ Skit - Students may plan and enact a skit of the events 
described i-rr—threir episode.' They can make props, use 
signs to identify characters, wear costumes. They will 
need to tap their creative and dramatic abilities to 
" make the episode understandable and interesting to the > * 
class. ^ * 

b*. Report*- Students may present a report to the class on 
the episode. If library resources are available, it is 
recommended that students do research beyond what is ^ **. 
provided (a maximum of 3 students is recommended for a 
report) . ' 

c. Mural or collage - Students may produce a group-prepared 
mural or collage. The final piece will be interpreted 
and explained' to class. 

In preparing their presentations, all groups, regardless of • 

the method choosen, #ust address the questions below. 

Question (b) can be answered by examining the chronology 

ofi Attachment 1 . . 

(a) What were the workers in your episode fighting for? 

(b) What was the legal status of each of the followincf 
-^when your episode took place?^. ^ 

- a. the right of" workers to organize 

b. the right of unions to exist 

c. the right to strike 

d. minimum Wage ^ , * 
•e. maximum work week ^ * * . 

f. the right to bargain collectively a 

(c) What gains or defeats resulted from the events of your j 



Allow at least one class period for preparation. 
HaO-e groups give presentations. If resource attorney is 
used, have him/her observe presentations and participate - 
in discussion. , . 

Questions for debriefing: ^ • 

a. Do you think the demands of the workers in each of the 
episodes were justified? « Why or why .not? 

b. Do you think there were alternatives to strikes to 
accomplish what the workers wanted? 

c. Labor unrest often resulted in violence. In th6 episodes 
in which it occurred, what was the cause? Could violence 
have been avoided? * ^ 

d. When did the Supreme Court finally allow Congress to 
enact labor legislation? What were the reasons for this 
change in interpretation of congressional powers? ' 
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LABOR'S STRUGGLE FOR LEGAL RECOGNITION- 
Background 

Prior to the Civil War the United States was a nation of 
farmers supported by tsorae manufacturing • But this all changed 
in the decades which followed • The demand for more and better 
products spurred the growth of inventions and industries. Be- 
cause of vast railway networks, national markets opened. Wage 
earners had to adapt to the changing conditions in the new in- 
dustrial society. 

.Corporations, ^the new basic unit of American industry, began 
to centralize the control of production and. distribution for a 
ntitional market, creating numerous but impersonal specialized 
jobs. Immigrants by the millions poured into the country, 
competing with .Americans for newly created industrial jobs, 
thereby lowering wages. Competition among corporations to re- 
duce *the costs of goods ' produced resluted in lower wage's and 
longer hours for workers. * ^ 

As labor conditions worsened, many workers recognized the 
need to organize themselves, form unions, ^and seek recognition 
,of the rights^ of workers to bargain with corporations. There 
was resistance to this, not only from corporations, but from 
governmental institutions as well. When unions- began to or- 
ganize and strike for better working conditions, the -courts in- 
terpreted these actions as an obsttuction to the free flow of 
commerce and the general welfare. When state legislatures and 
eventually Congress began to enact laws to protect ^abor, the 
Supreme Court frequently struck them down as unconstitutional. 
They were 'considereck a violation of 14th Amendment guarantees 
because they depriveoVcorporations of property^rights without 
due process of -law. 

The history of labor's struggle for ^legal recognition was 
long, violent, and divisive. Bloody battles erup^ted at coal 
.mines,- in steel mills, in auto plants, and on the docks. Labor 
had to win 'its struggle with s±ate legislatures, the Supreme - 
Court, and also- with public opinion. This was not fully 
achieved un|:il the 1930 's and beyond. 

Chronology ' ' 

1840.' s President Van Buren established, the 10-hour working day 
for government workers. Until then an 11-hour day was 
common and would remain the average for non-goyfernment 
workers into the^l&60's. Operators in cotton mills 
would continue to work 13-14-hour days. 

1842 The . Supreme' Court of - Massachusetts , in the case of 

Commonwealth v. -Hunt , decided th^t labor unions had a^ 
right to exist -in Massachusetts. 
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The Ndtional- Labor Union helped push through Congress 
a law establishing an 8-hour working day for laborers 
and mechanics employed by or in behalf of the federal 
government. Congress, had np power to pass the same 
law for state employees or employees in private industry . 

A Massachusetts law prohibited women and children from 
working" more than 60 hours per week. 

The Sherman Antitrust Act was passed by Congress to 
protect the public from monopoly and conspiracy prac- 
tices of large corporations and restore free competition* 
But, this new law was not very successfully enforced 
against. corporations . However, it was used against 
labor unions to break strikes by considering them to 
be conspiracies to interfere with trade and commerce' 
between states. 

Utah passed a law limiting the working day for miners 
to 8 hours . . • 

Congress passed the Erdman Act providing fo^ the arbi- 
tration of lafcor disputes which involved carriers be- ' 
tween states. This was a victory -for the railroad 
workers, who now had the right to bargain with manage- 
ment. " " 

The U.S. Supreme Court declared unconstitutional a 
JSIew York law which fixed a maximum working by of 10 
hours for New York bakers.. This decision was based on 
the argument that such laws deprived owners^, of the 
property rights guaranteed by the 14th Amendment. <, A 
law limiting a man's control over his busines^s, inclu- 
ding employment policies, deprived him of part of his 
property without due process of law. The Court also 
said that this law violated a person *s right to enter 
into any contract he wished. Accepting employment is 
a contract, even thoug'h it is ^not written down. 

In the Danbury Hatters case the U.S. Supreme Court , 
ruled that mqmbers of a labor union were to^ be held° 
financially responsible for the full amount of indi- 
vidual property losses to businesses brought about by 
strikes. This ruling forced financial r^uin on unions 
in their attempts to gain wage increases and shorter 
hours if there was any . loss of "business or property 
damage during strikes . , ^ . 

New York passed the first impor^tant state law to' com- ^ 
pensate workers for accidents that took place on the 
job . 

Massachusetts set a precedent by passing the first 
minimum wage law. Ejnployers could, not ask a wage earner 
to work below a certain minimim wage. 
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Under Wilson's administration, Congress passed the 
Clayton Antitrust Act, which'was considered a great 
victory for labor unions. It, declared that labor 
unions and farm organizations had a legal right to 
exist. Union activities could not be considered 
"conspiracies in restraint of trade," as they had been 
under the Sherman Antitrust Act. The act made strikes, 
peaceful ^picketing and boycotts legal under federal 
jurisdiction. It also said that courts could not grant 
an injunction in a labor dispute unless it was neces- • 
sary to "prevent irreparable in jury to property." 

On the eve of U.S. entry into World War I, President 
Wilson urged Congress to establish an^ 8-hour work day' 
for railway employees with no reduction in wages after 
they threatened to strike. Congress passed the Adamson 
Act. For the first time, the U.S. Supreme Court said 
that Congress had the power to set maximum working 
hours for private employees because of the "public 
nature" of the railway. 

The U.S. Supreme Court ruled that the New York Compen- 
sation Law (1910) was constitutional. A precedent was 
thereby established for other states to enact worker- 
compensation. Before this, the Courts took the posi- . 
tion that if a worker had willingly assumed the risk 
of the job, the company was not responsible. This was 
a welcon.ed victory. In 1917' there were 11,338 acci- 
dent-related deaths in^ manufacturing and 1,363,080- 
in j ur ies . 

The U.S. Supreme Court, in a . series of decisions, 
broadened the federal courts • powers to issue injunc- 
tion^,against strikes, ajrguing that they interfered 
with trade between the states. This ,was a set back 
for unions because it decreased the protections of the 
Clayton Antitrust Act. 

In the wake of the Depression during Roosevelt's ad- 
ministration. Congress passed the National Industrial 
Recovery Act. It provided that each industry, with 
*ti\e .participation of union and business representa-- 
tives, must adopt a "code of fair . practices . ", These 
codes had to be approved by the President, Most of 
these codes stipulated a 40-hour work week and" minimum 
wages of $12-$15 a week.. Workers were guaranteed the 
right to bargain collectively. Employers werS for- 
bidden to pressure a worker to" join a particular union, 
or to remain a non-union worker. They were also for- 
bidden to refuse work to workers simply because they 
weT- union meiiibers . 
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In the 'case of Schecter v. qnited States , the U.S. 
Supreme Court declared the National Industrial Re- 
covery Act unconstitutional. The cour-t said that 
Congress had ^iven"^ too much legislative power to the 
President. He had no power to approve or disapprove 
industry codes, and the codes were'' not legally binding. 

Congress passed the National Labor Relations Act, 
known as the Wagner Act. The act guaranteed to labor 
the right to organize, to bargain collectively for 
better v:ages and working conditions. It also provided 
that the majority of the workers in any plant or in- 
dustry could select representatives for bargaining 
with* management . . If forbade discrimination against or 
firing of a worker based on union membership. 

Congress passed the Fair Labor Standards Act, which " 
guaranteed a maximum work week of 4 4 hours to be de- 
creased to 4 0 hours in 2 years. It also guaranteed 
a" minimum wage of 25 cen.ts per hour, to be increased 
to 40 cents in 7 years. It outlawed child labor in 
industries producing ngoods for interstate commerce. 

Over President Truman's veto. Congress passed the Labor 
Management Relations Act, called the Taft-Hartly Act. 
It reduced the power that organized labor had won under 
the New Deala It allowed federal courts to issue in- 
junctions against a strike when it affected an entire 
industry or a i^ig portion of it, and if it threatened 
the general welffere. It also prevented Communists 
from holding office in labor unions. 
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THE RAILROAD MEN'S WAR (1877) 

• 187 7 was the year of the gr. railroad strike in which 
labor came into a full-scale contlict with industry. Thfe 
strike began when the Baltimore and Ohio Railroad ordered a 
ten percent reduction in wages. This was the second wage re- 
duction in eight months, reducing paychecks to five or six dol- 
lars a week,' In addition, railroad workers were expected to 
pay their own expenses on overnight layoveirs away from home. 

Trouble .began when the railroads brought in strikebreakers 
and policemen had to escort them to, their jobs for fear^'^hat 
violence would erupt. Support ^for the strikers spread to many 
towns. An army of hungry and desparate unemployed workers joined 
the protest. When mayors appeared to plead for order they were 
booed and shouted down by the citizens. ^ * 

The strike became a national event when John Poisal attempted 
to keep a train from derailing by jumping on« a locolr^ative run 
by strikebreakers. Poisal was shot by the strikebreakers and 
died nine^days later. This generated moire support for thev 
strikers and the stri-ke- spread from coast to coaSt. It flared 
into a small rebellion . ^ The militias were called -gut in Balti- 
more, Pittsburgh, Martinsburg, Chicago, Buffalo, and San Fran- 
cisco to put down the rioting mobs. Pitched battles resulted in 
federal troops being called-in by President Hayes to restore 
order and keep the trains ■ running . > 

This was a remarkable national event because it had not been 
organized - it was a strike where there were no. labor uMons . 
The raJ_lroad workers were only organized in local groups called 
"brotherhoods" whose major concern was insurance benefits, not 
collective bargaining. Although the Knights of Labor was being 
openly organized this very same year, its influence on the 
strike was minimal because it did not believe in strikes. <.The 
railroad men's war went on for a few more days . ' Labor, however, 
was we^k. The forces of the railroads - and the "government 
crushed the rebellion. * , 
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ATTi^CHM-EKT 2b 
THE HAYMARKET RIOT' (1886) I ' 

• • ■ ■ I ^ !- :■ 

The strike for the e^ght-hour day began .orj May 1, J.886u 
The struggle had actually begun earlier. In the 18ffi€^s hun- 
dreds of eight-hour leagues were formed across .the country . 
There was a feeling among .the working-class. triat the factories 
could afford a shorter day at th'e old pay and now was the time 
to get it. • ' 

In 1884 the American Federation of Labor was in, its infancy. 

The federation organizisd the e ight^hcar .campaigns ^'nd set ' 

May \f 18 8 6 as thlxe.date for a general strike nationwide. Labor- /' 

ers thought and wore eight-hour shoes, smoked eight-hour tobacco 

and sang eight-hour songs: ^ ^ < 

, ' * it • 

Wc n>can to make things ove,r; ' . ' ' 

We're tired of toil for naught. 
We want to feel, the sunshine, '', ' '^i 

We vsrant to smell the flowers; . 
. Wc*re sure that God has willed it; ^ ' , 

An^ we mean to have eight hours. ' ' . 

l-iylit hours for work, eight hours , ^ 

yfe^^ rest , eight hours for what we will. 

May l,VJ.8^w4s a beautiful day in Chicago ^. Thousand^ of 
men and wom^ja^jiajeiited f or Vhe f)arade to beginT~~~'Su'E~the atmos- 
phere was changed as militiamen waited nervously tg^be called 
to -action. At the meeting sight many speakers vent'ed their 
feelings about the eight-hour day. , > 

Trouble came on the/third day of the strike^at' the McCormick 
Harvester Works wher.e scab labor, had replaced strikers. /Phe 
strikers^ rushed to the pliant to heckle "the scabs as the W9rk 
S'hrf tNshanged. In a few minutes two hun(Sred police arriy^d. 
The skirmish turned into a riot and when ^it was" over./ four 
workmen were dead and many wer^ wounded. . j' 

Leaflets called for a mass^ protest the nfe^xt day, May 4, at 
Haymarket Square. Thr.ee thoitsmnd .people showed up. One hundred 
eighty policemen arrived and demanded * that the crowd disperse. 
Suddenly, without warning, there was an' earsplitting explosion. 
Someone had thrown a bomb iri^^to police ranks. One policeman was 
J<illed oa the spot; seven died later. A number o,f citizens 
'were killed. i 

Haymarket opened the country to hysteria about unionism. 
Chiqago immediately starte'd a^Jreign of terror.^ Police arrested 
"twenty-five printers and wrecked their- pre^ssefe and beat people ' 
susgi^cted of l^onspiracy , Everywhere the polic^e announced they 
had found pistols/ swords, dynamite and red flags. 

Ten marl were indicted for planting the bomb and charged with 
conspiracy to commit murder. The trial was less than fair, o 
The .jury had b^n chosen by *the bailiff and included* a relative 
of one of ■ the vitrtims. Much of the testimony was fabricated. 
The jury found eight guilty. Seven were sentenced to hang and 
the' other was given a ' 15 year sentence. Two others had escaped 
to Europe. ^ * ' - ~~' 

' On November 11, 1887, four of the convicted were executed. 
One had committed suicide, and two of the sentences were changed 
to life in prison. \ 

^1-79 / . . 
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THE DEBS 'REVOLUTI6N (1894) 

\ *' ■ ' ' 

The country came near a revolution du'piiig the Pullman Strike 
of 1894. What began a^ a relatively small strike in a ^small 
t^own spread nationwide and almost paralyzed all industries. : 

\ Geotge Mortimer Pullman, president of the powerful Pullman 1' . 
Palace Car Company/ refused to discuss grievances with his ' ' 
employees. The American^ Railway Union took up the fight for 
better Vages, led by its' president, Eugene y. Debs. These twd 
self-educated men, who both came up from poverty, were to take 
very different paths which were to meet on a collision course 
in the Pullman strike. . \ 

During the summer of 1893 Pullman began a, squeeze on his 
Employees to reduce the work force and to 'r'edUce "pay. This 
move, Pullman thought , was necessary to meet ecor^omic conditions 
and the recession of 189,3. As a result, workers had 'begun to 
fall behind* in their rent payments Some workers, after deduc- 
tions, were/ taking home weekly paychecks of fotty-seven* cents . 

Eugene iDebs bowed to demands by the members of the American 
Railway Unilon to call for a strike. The strike was organized. 
Inspectors jwere to refuse to ^ins^ect ^the Pullmain sleepers, 
switchnnen Were to refuse switching ^rthem onto trlain? or to side- 
track them/. Engineers. and brakemen were to refbse to haul trains 
carrying P|iillman Palace cars on then. ► [ 

The boycott against Pullman Car - Company began slowly at first. 
Management react^ed by firing the switchmen. Otljier workmen then, 
walked of £| the jojD. As the strike spread it began to shut down 
railroads iLike^the Burlington, the Santa Fe, ^nd the North- 
.centrail. boon the strike affected twenty-seven ^ states . 

An imp(Drtant turn in the strike came when the federal 
.government, became involved. President Cleveland sided with / 
management! and claimed that rhe strike was interfering with the/ 
movement olE the United States mails* An injuncjtion was served 
against the American Railway Union to prevent sjtrikers from 
interferinq with the movement of the'mails. (Ah in j unction is 
an order t(p, restrain someone from committing anUillegal act.) 
President (fcleveland ordered federal troops intO; Illinois against 
the governor's objections. " Whije the troops wete presumably 
called to Enforce the injunction and preserve order, serious 
rioting was the result. . ' . | | \ 

On Ju^ly, 4, 1894, in Chicago, people congregjated , overturned 
some cars ind set them aflame. They did the! sabe thing at the 
stock yards. The troops reacted by attacking the crowd with 
bayonets 1 The next day another 'fire broke out |at the Wo/ld's 
Fair Columlbian Exp ^sition.. Seven buildings were burned ./ More 
federal trJops were sent to Chicago. Debs offered to 'end the 
strike if management would agree to arbitration;. 

Meanwhile, the courts ordered a grand jury investigation of 
Debs. He j/as charged- with, criminal conspiracy to obstruct the 
^ails, intferf ere/ice with interstate commerce and intimidation 
or'citizenfe. P6st. of f ice qffica-ls raided the of f ice , of / the 
American Railway Union and seized Debs' personal papers. 

: ■ i ■ 18 0 • ' ' • 
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On July 10, Debs decided to- try to save the strike by ex- 
tending it to other industries nationwide. Debs wanted to 
paralyze the entire economy. This way the .government could be 
forced into neutrality .over all labor-management disputes. 
Debs issuecJ' an appeal for help but it was poorly received. 
The general strike was a failure and slowly more and more tra^ins 
began to move. The American Federation of Labor asked all 
workers to return to work. 

The remainder of th^ strike was played out in the courts. 
Debs went on trial September 5. Debs was sentenced to six 
months in the county jail. The government won its objeptive - 
to smash the strike. 1 , 
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' THE WOBBLIES (1905-1909) 

On June 27, 1905, Big Bill Haywood mounted the platform at 
Brand's Hall in Chicago and gaveled the meeting to order. 
Haywood explained that ''the purpose of the meeting was to begin 
the Continental Congress of the working-class. To form a work- 
ing-class movement to emancipate the workers from the bondage 
of capitalism was to be its goal. Thus, was born the most 
colorful labor organization in American history, the Industrial 
Workers of the World (called the IWW or Wobblies) . 

The IWW was made up of workers • in thirteen different in- 
dustries including agriculture, mining, railroads. Altnough 
early years of the union were difficulty the first indication 
of public support came when its leaders were arrested for the ^ 
murder of the governor of Idaho during a strike. The leaders 
were taken from Colorado to Idaho without proper court proceed- 
ings. Americans, were outraged at the violation of due process 
rights under the Constitution. The men were put on trial but 
the jury returned a verdict of not guilty. 

In addition to this trial the Wobblies had many other ^suc- 
cesses. Their success was due in large part to their ability 
to organize and maintain merftbership. ^ Their list of strikes is 
long, but their most impressive victory came in 1909 against 
the Pressed Steel Car Plant in McKees Rocks. . 

Wages at the car plant were low and had already been reduced 
because of the panic of 1907. But what really' upset employees 
was the introduction of the "pool system^." Pay was assigned to 
gangs and was given to the foreman to distribute as he saw fit. 
The foremen then used wages to reward or punish workers. On 
July 10, forty employees refused to work unless they were told 
their rate. of pay. They^were fired. Within forty-eight hours 
5, 500 men had^-walked of f' the job. ^ 

Strikebreakers were quickly assembled and loaded aboard 
ships on th^ Ohio River. Workers prevented them from reaching 
the factory after much rifle fire. Management then surrounded 
the plant with troops and police and escorted the strikebreakers 
in. Sixty strikers had themselves hired as strikebreakers and 
managed to convince the others to leave the factory. Other 
skirmishes broke out when managers evicted forty-seven families 
from their houses to make room for the scabs. Union leaders 
threatened that for every striker killed , a , trooper ' s life 
would be taken. 

Strikebreakers defected in large numbers even though the 
company tried to keep then inside the plant. By now it was ob- 
vious that the factory could no longer operate. The company was 
defeated and on September 7, 1909, the pool system was ended 
and wages were r.aised by 5 percent.' All strikers were re-hired. 
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THE CHILDREN'S CRUSADE (1912) 

The most unusual strike before World War I occurred in 
Lawrence, Massachusetts in ■,1912. It was a local affair but it 
certainly atttacfed national attention. , „ 

Wages in Lawrence in 1912 were at the . starvation level. For . 
a fifty-six hour week laborers averaged $8.76. The breadwinners 
took home $4 00 a year. Half of the money went to pay rent for 
a five-room flat in crowded tenSments. Often the children went 
hungry and there were days when the only food was bread ^nd 

water. „ . 

The immediate cause of the uprising in Lawrence was a. reduc- 
tion in the work week from fifty-six to fifty-four hours. Nor- 
mally, this would have been hailed as a victory but laborers in 
the textile mills 'were . not told whether this would also lower 
their weekly wages. On the first payday after the new ruling 
workers found their checks thirty- two cents lower. Women in 
the textile factories began shouting "Not enough pay 1 Not 
enough pay!" The next morning the fury spread to other mills. 
The workers went on a rampage shutting off- power, cutting belts, 
shredding cloth. Ten thousand were on strike. The Industrial 
Workers of the World (IWW) was called in to help. 

The IWW organized the most effective strike^ up to this time. 
The most important feature was the use of picket lineS. Thou- 
sands of people walked the streets carrying signs. The strike _ 
.grew to twenty-tWo thousajid people. The picketers were blasted 
Vith water hoses but they refused to react. They had taken- a . 
vow of non-violent resistance. They challenged the police to 
arrest them but did not fight back. Committees visited scabs 
at home and persuaded them not to take jobs. Great relief funds 
were collected and distributed t6 the strikers. The walk-out 
lasted nine, and' one-half weeks. / _ -, i„n • • +.„ 

The feature of the strike thatUttracted national publicity 
and stirred the sympathy of ^the public was the use/ of children 
of the strikers. , In order to save the children from the hard- 
ships of the strikes the organizers hit upon the idea of shipping 
them .out of town to live with other families. A massive effort 
was organized to relocate the children, who took with them .the 
cause of the strikers. Several families were arrested ■ for this 
tactic and a congressional investigation was launched. ^ 

The factories of Lawrence could not, hold out against publi- 
city that resulted and they were finally forced to surrender. 
Management granted a pay increase of five percent and the 
workers returned to their jobs. 
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THE STEEL STRIKE OF 1919 

The early postwar years were not good ones for American 
labor. As economic depression hit the. nation, unemployment 
grew, the cost of Jiving rose, and labor discontent increased. 
Iff* 1919 thene was a rash of strikes across the country, includ- 
ing a strike in the steel industry involving more than 
300,000 workers. - . . 

Steelworkers .were unhappy about working conditions. In 
some places, like Gary,^ Indiana, employees worked 12 hours a 
day, 7 days a week. Through the American Federation of^ Laborers 
the National Committee for Organizing Iron and Steelworkers 
was formed. The committee launched' a drive in steel .towns to 
organize workers -and present demands for an eight-hour- day to 
management. When management refused to recognize the conimittee 
as a representative of all steelworkers , a massive strike was 
called for September 22. < 

Several factors led to the defeat of the strike. The 
country was being swept by a ."Red scare." In the wake of the 
Russian Revolution of- 1917, public opinion was turning against 
labor. Strikers and labor leaders were labeled as Bolsheviks 
and communists 'and majiagement took advantage of the public fear 
of revolutionary plots. 

The steel strike was weakened ..for another reason. Many of 
the workers were immigrants who had come to the United States 
during the great waves of immigration of the preceding decades, 
^ear^'and competition stirred among the different nationalities, 
each^ of whom became anxious that they might be replaced by 
other nationalities if they did not remain on the job. 

On October 4 in Gary, strikers returning from a meeting met 
a group, of homeward bound scabs and the two groups engaged in 
a small fracus.' The National Guard was called out and Martial 
Law was declared. Strike leaders were arrested,, picketing was 
restricted, and union meetings supressed. Union members began 
to go back to work and by November many plants in the Chicago 
area were back in operation. All hope of a settlement vanished. 
On January 8, 1920 the strike was suspended and on July 1 the 
National Committee for Organizing Iron and Steelworkers was 
disbanded. 
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THE .LONGSHOREMEN'S STRIKE OF 193 4, \ 

/" The major problem facing dockworkers on the West coast was 
a' hiring system called the "shape-up. " Workers would form a^ 
line a't the docks each morning 'hoping that a 'foreman would pick 
them" for the job. Many waited hours before being, chosen. No 
one was assured a job unless o-ne had an "in" with a foreman 
or unless one was willing to pay a bribe. 

In 1933 the political climate was more favorable than ever 
for union activity. The ^country was in the midst of the- Great 
Depression and Franklin D. Roosevelt had just been elected 
President of the United States . Roosevelt's New Deal policies 
did not include attacks on labor since a large number of Ameri- 
cans were unemployed." When the National Industrial Recovery 
Act was pass.^d in 1933 it included an important labor clause, 
"Section 7 (a) . This cLause granted workers the right to organize 
and ..bargain collectively.' Many unions used this clause to begin 
new membership drives across the country, including the Inter- 
national Longshoremen's Association or; the S^n Francisco docks . 

The first -move of the ILA was to call a convention i*n 1934. 
The con.vention proposed that companies, grant full recognition 
of the union, that the union control hiring, and that companies 
raise wages from eighty-five cents an hour to one dollar. They 
also proposed a thirty-four hour work week^ Employers refused 
. to deal with the union and a strike date was set for March 23,- 

•1934. ^ ^ ■ 

The , union developed its strike tactics well. One was twenty- 
four hour pickets to guard against strikebreakers; the second 
tactic was unity of - all maritime workers, including seamen; 
and the third was a joint committee of all maritime unions ^ . 
pledged not to return to work until agreements^ were met satis- 
factorily. : , . 

On July .3 employers responded to the strike by moving 
stalled goods out of Pier 38 and on to market. To protect the 
trucks with the goods they -placed railroad cars on both sides 
of the roads leading from Pier' 38 to provide. a barricade from 
the striking workers. When the trucks emerged from the pier 
the docks, of San Francisco became a vast tangle pf fighting men. 
For four hours skills were battered as the entire nolice ^force 
of the city wa:s called out. , ' 

San Francisco was buzzing and a general city-wide strike was 
called in support of the dock workers. On July 16 San Francisco 
was *at a standstill. One store after another was forced to 
close its doors. The general Strike lasted four. days. The 
strikers had generated so much public support that now they 
would not face total defeat. Employers arid union agreed to ar- 
bitration on July 23. The settlement provided for union recog- 
nition, a thirty-four hour week, ninety-'five cents an hour, and 
a voice in hiring practices .r • 
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THE GENERAL MOTORS SITDOWN STRIKE (1936) _^ 

In 1936 a Model-T Ford sold for $950. The man who built 
them, however, believed that they received few benefits from 
this successful industry.. Oiily the young were capable of 
standing the pace of the assembly lines . Many men at age thirty 
looked as if they were fifty. During. the hot summer temperatures 
many workers died and hundreds more were hospitalized. An 
employee worked furiously in the busy season and was laid off 
in the slow season. If he was too old or too tired he was not 
called back. 

A major grievance arose in . November of 1936 at'the General 
Motors- plant when the management cut three-man crews to two. - 
The Perkins brothers sat, through their shift refusing to ^ork. 
They were called into the office and fired. "The Perkins boys 
were fired! Nobody starts working,", someone shouted. A sit- 
down strike by* seven hundred employees began. They refused 
to work until the men ivere re-hired. Re-hifed they were, but 
they didn't work for long. The newly organized Congress of In- 
dustrial Organizations (CIO)' was making plans for. a strike 
d^esigned to protest General J^otors plant policies of spying on 
union activities. 

The usual policy of ^General Motors when labor troubles 
flared was to take its ecjuipment elsewhere and begin operations 
anew. However , union leaders proposed that workers seize the 
plant in a sitdown strike. The sitdown protected the striker 
from polj.ce, 'troops, and tear gas. The corporations would think 
twice before' subjecting their expensive machinery to warfare. 

The sitdown strikers at General Motors* recognized the im- 
portance of keeping the plant neat and free of damage so clean- 
up crews were> quickly organized. Patrols were set up to insure 
that no one was drinking. Quickly, the strike spread to other 
General Motors cities and the company was at a near standstill. 

To remove the strikers, the company devised a simple plan. 
First, it would deny the strikers in the plant heat and food. 
Then it* would find s'ome reason to take over the factory. On ^ 
January 11, 1937 the temperature was sixteen degrees and union 
supporte;:s were denied entry to the plant with the - strikers ' 
evening meal. This created a minor Skirmish and the charged. up 
police began releasing tear gas into the plant. 

"We want peace. General Motors chose war. Give it to 
them," someone shouted. Armed with firehoses and automobile 
door hinges from Inside the plant, the strikers struck back. 
They formed a barricade of automobiles between them and the 
.police, and from the roof ^of the factory they threw hinges ,^ nuts 
bolts and bottles. The police never made it to the plant. 

General Motors agreed to negotiate directly with CIO leader 
John L. Lewis. They agreed to recognize the union, take no 
action against strikers, and to grant a five cents . an hour 
wage increase. 



186 



Title: THE STRUGGLE AGAINST CHILD LABOR 
Introduction '": ° " 

Students are probably unaware of the "long legislative and ju- 
dicial history of protective legislation against child labor. 
This learning stations activity. will give students an appre- 
ciation for the political and legal struggle that tooH place 
during a 150- year period. Working in pairs, students Vill . 
construct a chronology of this history from the information 
they are given at each learning station. This activity can 
be used when studying 19th ce. tury industrialization ob labor 
legislation' in the 2 0th century. • 

Obj ectives : ' ' , ' ■ 

1. To develop awareness of' legislation and Supreme Court 
decisions relating to child labor. - ■ 

2 To recognize that legal protections against child labor 
were the result of a long history of political struggle 
and social legislation. 

3. To enhance skills in reading, writing, and chronology. 

Leve^: 8th (advanced) and 11th 
Time: One or more class periods 
Materials : • 

Attachment 1 - Learning Stations . 

(to be cut and posted around the classroom) 
Attachment 2 - A History of the Struggle Against Child Labor 

Procedure : • - " 

1' Before the activity, have students read about child labor 
•* in their textbooks. Some texts have particularly effec- 
tive descriptions of the conditions under which children 
worked in the 19th and early 20th centuries. You can also 
havfe students brainstorm a list of the advantages and dis- 
advantages of Vchild labor during the period of mdustriali 

2- Befi?2*class, cut apart the°"l5 learning -stations on Attach 
' ment 1 and post them in random order around the classroom. 
3 Hand out Attachment 2. Explain to- students that protec- 
* tive legislation against child labor took over 150 years 
to achieve. Read the instructions on Attachment 2 with, 
class. You might give ' students an example of a, summary 
of one of the learning stations to assist them m their 
task. - . . 
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4-. Have students select partners and precede to each of the ' 
learning stations. Allow time for students' to complete 
their chronologies . 

5. Reassemble the class and go through each of the items in 
the students' chronologies. 

6. . Questions for discussion: 

a. What level of "government .first started passing child 
labor laws? . t 

b. Why didn't Congress succeed in passing child .labor 
laws in the early 20th century? 

c. When did the Supreme Court finally decide that Congress 
could make laws regarding child labor? 



^Copyright New Mexico Law-Related Education Project (All 
attachments) 1982 
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LEARNING STATIONS. 



"chattels of the family and wards of the state - 
COLONIAL America 

American colonists carried English attitudes about children 
into the New World. The Colonies were not interested m pro- 
tecting children from overwork or conditions dangerous to 
their health. Laws required that a usecul trade or skill be 
taught children to- prevent "sloth and idleness wherein such 
young children are easily/ corrupted." 

PAUPER CHILDREN . ' 

In Virginia in 1619, workmen were badly needed. Hundreds of- 
English pauper -children were kidnapped and brough't to the 
colonies to work. Work was a desirable alternative to allow- 
ing these children to be a burden to society. They were also 
■ a source of cheap labor. 

r ^ ; 

SAMUEL slater's FACTORY IN RHODE ISLAND 

Samuel Saater was called "the father of American manufacturing 
He manned the first factory in Pawtucket, Rhode Island in 1790 
entirely wi'th youngsters from 7 to 12 years of age. They 
worked 7 2 to 8 4^ hours a week. ^ Children could be paid much less 
than adults'. . ^ 

WORKDAY for" CHILDREN - ^ ^- 

In 1825-1832, r^orts on child labor in states such as Pennsyl- 
vania and Massachusetts found children 6 to 17 years of • : . 
aae working 12 or 13 hours, six days a week. They made up 
two-fifths of the total .number of workers in the states under 
study. Concerned about children's health, some states began 
passing laws between 1842-1867 limiting the work day for chil- 
dren under 12 years of age to 10 hour days. Children under 
16 were limited to 60 hours a week. Pressure for these^laws 
came from labor unions, which pointed out that child labor was 
keeping down wages for all laborers. ' . 

COMPULSORY SCHOOL ATTENDANCE. STATES' CONCERNS 

o 

Reformers concerned about' child welfare realized that child ^ 
labor was producing generations of adults who ''^^1'-}-^^^^^.^^ 
and could not read the Bible. This concern resulted ma series 
of state laws relating to education. Connecticut passed a law 
requiring that reading, writing, and arithmetic be taught to 
all children while working in the factories. In 1836, Massa 
SiisSts pSssid-l-law saying that children under 15 could not be 
employed Snless thay .had attended school for at least 3 months 
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^ COMPULSORY SCHOOL ATTENDANCE, THE KEY TO LIMITING CHILD LABOR' 

/ ■ Many states'' concerned about c.hild labor followed the* -example of 
/' Massachusetts, which passed a series of laws affecting children 
/ from 1873-1889. In 1873 the length of the school year was^ ex- 
tended to 20 weeks /for children 12* and under. ^In 1883 towns 
\ -y with more than 10, 000 population" were regyiired .to establish 

^ evening schools for children's education. .In 1887 children 

under ,13 were exc leaded from work in factorj^s, etc. Other out- 
door work suph as farm work was forbidden unless the child had 
attended 2 0 weeks of school. In 188 9 compulsory school atten- 
dance for. 30 weeks was extendv d to children up to 14 years of 
age. " " ^ 

FIRST MINIMUM WAGE LAW 

'In 1912 Massaphusetts passed the first minimum wage law for 
children and women. Fourteen states did the-^same. Chidren and" 
women had historically received much lower pay than men for the 
same work. Textile industries routinely hired children and 
women for^ very low wages and work weeks up to 84 hours.- For 
example, ^ in 1860 the average wage for men in ^assachu^tts was 
$5 per week, for women $1.75-$2.00, and fo.r children $l-$2 
per'' week. ' ' 

' • CONGRESS BEGINS TO PASS CHILD LABOR LAWS 

World War I revealed- that^of men drafted between the ages of 
• 21-31, 20% cQuld not^ read nor write. This was the "highest il- 
literacy rate in all ind-ustriali zed countries. As a result, 
C9ngress began to become interested in child labor laws and 
compulsory education on a national basis. 

CHILD LABOR ACT^OF 1915 

' ,This law, passed by Con;gress, tried to end " child labor by ban- 
ning the interstate sale of goods produced-'by children under 
14 years of age working more* than 10 'hours a day. This was the 
first real attempt by the national government to control child 
labor. . ' 

.' hammer V. DAGENHART (1918) - SUPREME COURT DECISION 

This decision' said that the Child Labor Act of 1916 was uncon- 
stitutional. The reason the" Court gave was that 'Congress was 
fetying to regulate znanuf acturing rather than interstate com- 
merce. This power was. riot granted to Congress by the Constitu- 
tion. The Coui).; was more concerned with the powers to regulate 
commerce than with the welfare of children. 
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CHILD LABOR TAX ACT (1919) . ■ 

When the- Child Labor Act was struck down by the Supr.eme Court, 
Congress tried again to pass a federal- law to discourage the 
use of child labor. 'The Child Labgr- Tax Act plated a high tax . 
on products made by industries which employed children. A 
10% tax on the net profits of any company using child labor was 
intended to discourage them from hiring children . 

BAILEY V, DREXEL FURNITURE CO. (1919) - SUPREME COURT DECISION 

■ V o 

The Supreme Court struck down the second attempt, by Congress to 
end child labor_. The Court said the Ckild Labor Tax Act was 
-unconstitutional because' Congress was .using its power to tax 
in order to 'discourage child labor. The Court said that it was 
up to the states to regulate these matters. Congress did not 
have the right to tell the state'6 .what to ho concerning child 
labor. ' ^ ' ' ' 

; — — — T 

AMENDMENT TO THE CONSTITUTION INTRODUCED (1924) . 

Congress was not willing to give in to the Supreme Court _in the 
fight- against child labor. As a result Congres.s submitted to 
the states a constitutional amendment which would give Congress 
the power to "limit, regulate, and prohibit labor of persons 
under 18 years of. age." By 1938 only 28 of the 48 states had 
ratified the amendment. It never was ratified but other laws 
made it unnecessary. _ , 

FAIR LABOR STANDARD, ACT OF 1938 (WAGES AND HOURS ACT) 

The minimum work week was set at 44 hours per week during the 
first year of employment and by the third year had, to be re- . 
duced to 4 0 hours per week. Minimum wages were increased to 
4 0 'cents per hour. One important part of the- act prohibited 
the shipment between states of goods .produced in establish- 
ments where "oppressive" child labor was employed. Under the 
act the Children's Bureau was made responsible for setting _ , 
regulations for child employment to prevent interference with • 
schooling, health, and well-being. 

UNITED STATES V. DARBY LUM-BE||^C0MPANY (1941) . 

The provisions of the Fair Labor Standards Act were tested in 
this Supreme Court case and upheld. This decision overturned 
the Dagenhart Supreme Court decision of .1918. It also made 
the child labor amendment unnecessary. Child labor had legally 
become an area in which Congress could make laws. 
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A 'HISTORY OF THE STRUGGLE 
AGAINST? CHILD LABOR 



Instructions ' ' 

With your partner, go to each learning station and read the 
information. Try to summarize the important information at/ ^ 
''each station in one sentence and write it down, along with 
the title and date of the e^ent on a worksheet. When you have 
visited all the stations, arrang^e your notes in ct).ronological 
order on this page. When you have finished , " you will have a^ 
htstpry of the struggle against child^labor, ' ^ 



DATE 'EVENT' 



1. . ^ 

2. • • . ' ■ 

3. - " 

4. ■ . • 
' 5 . 

6. . • 

7. 
.8. 

9, ' ■ ■ • 

10. . . - 

11. 

\ 

12. 

13... ■ / 

14. ■ . „ 

15. . . . ' . 

'■ . 2-)± 

• *' if ' 
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Title ': SHOULD MEN HAVE THE VOTE? ' . ' . 

Introduction : . . " ' , , 

This- short activity can be usdd in a study of .women's suffrage' 
and the 19th Amendment, Its reverse sex- stereotyping will 
provide an opportunity for 'lively class discussion. 

Objectives : ' ' 

1 To increase understanding of equality under the law- 

2. TO enhance awareness of the implications of a power monopoly 
by one sex . • , ^ . ' 

Level: 8th and above ' " 

Time: One-half class period 

Materials: Attachment - Should 'Men Have, the Vote? . ' 

' Procedure : , - . " 

/l. Hand out attachment and have students read Alice Miller's 

argument . • * ' „ ' 

2 Discuss the questions which follow the argument- For question 
#3/ students might work in small groups if time permits. . 
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■SHOULD MEN HAVE THE VOTE? 



WHY WE OPPOSE VOTES -FOR MEN 

* ■ , ■ 

J 

1, BECAUSE man's PLACE IS IN THE ARMY, 

2.. 



3. 



5. 



BECAUSE NO REALLY MANLY MAN WANTS 
TO SETTf E ANY QUESTION OTHERWISE 
THAN BY FIGHTING, 



WI^LL 



ADOPT PEACe\ 
NO LONGER ~ 



BECAUSE IF MEN SHOULD 
ABLE METHODS WOMEN 
LOOK UP TO THEM, 

BECAUSE MEN WILLcLOSE THEIR CHARM 
IF THEY STEP OUT OF THEIR NATURAL 
SPHERE AND INTEREST THEMSELVES IN 
OTHER MATTERS THAN FEATS OF ARMS^ 
UNIFORMS.. AND. DRUMS, 

BECAUSE men' ARE TOO EMOTIONAL TO 
VOTE. THEIR CONDUCT AT BASEBALL 
GAMES AND POLITICAL CONVENTIONS 
SHOWS THIS WHILE THEIR INNATE 
TENDENCY aO APPEAL TO FORCE RENDERS 
THEM PARTICULARLY UNFIT FOR THE 
TASK OF GOVERNMENT, 



ASUdQ- VuzA-^iiacA, - 7 97 5 



Questions Discussion 

1. Why is Miller's argument so effective? 

,2. Do you think. sex stereotyping of women is as extreme as the 
sex stereotyping of men in Miller's argument? 

3. Imagine '-a society in which women were the only persons allowed 
to vote, to hoid political office, and to occupy positions 
of economic power. Consider the following questions: 

a. Would everything be turned around, with men being'^dis- 
criminated.; agains't as women have been? 

b. Would things be pretty, much the same as *they are now? 

, c. Some say present society is designed for the convenience 
of men; how would^ society look if it were designed for 
the convenience of women? 
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Title ; SCHENCK V. UNITED 'STATES (1919) 
Introduction : 

The issues of the. boundaries of free expression during wartime 
is illustrated in this landmark World^War I free speech case. 
The activity is presented as a writing exercise based on the 
case study method, but a variety of alternative straj:egxes 
may be employed (e.g., teacher-directed discussion, adversary 
model, moot court).. It is recommended that this case be used 
when studying World War I and the Selective Service Act of 
' 1917. It might also be used when studying the First Amendment. 

Obj ectives : . 

1. To enhance understanding of the interpretation of the 

' First Amendment freedom of speech. 
2 To increase awareness of the influence of political 
events on interpretations of constitutional freedoms. 

3. To develop understanding of constitutional arguments 
for and agains't selective service^ 

4. To enhance reasoning and writing skills. 

Level: 11th 

Time: One class period ^ . 

Materials : 

Attachment 1 - Schenck„v. United States (1919) 
Attachment 2 - Decision - Schenck v. United States 
Attachment 3 - Case Study Sheet 

Procedure: 

•1 Hand out Attachment 1 and 3. Have. students read case. 
* * Ask students to write the important facts and issues on 

the case study sheet (Attachment 3). Discussion of these 
can take place either before or after students write them. 
2 Take a vote to see (1) how students would decide the case, 

and (2) how students believe the Court decided the case.- 
3. Hand out Attachmerit 2. .Have students read decision and 
write the decision and reasoning on the case study sheet. 
■4 Explain that the Holmes decision was important m that it 
■ * established a standard or' test," the "clear and present 

•danger" test, for future free speech .cases . 
5 As' a follow-up discussion on the constitutionality of 
'selective service, ' discuss views on the draft during the 
Vietnam period and the current era. 
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c 

SCHENCK V, UNITED STATES (1919) 



World War I began in 1914. By the tiine the United States declared, war in 
1917, the war effort was not going well for our allies. The English and 
French could not assum^ the offensive against Germany, The Russians were 
torn by their internal Bolshevik (cotrnunist) revolution* A massive effort 
was needed to insure an allied victory. 

To provide the men needed, Congress passed a Selective Service Act ana 
thereby created a military draft in 1917. In order to protect the war effort, 
Congress also passed the Espionage Act of 1917.^ Among other things the Act 
made it a crime to cause or attonpt to cause insubordination in the military 
and naval forces or to obstruct the recruitment or enlistment of persons 
into the military service of the United States. 

Charles Schenck was an American who was deeply opposed to the United States 
participation in the War. He was the general secretary^of the Socialist 
Party and was arrested for violating the Espionage Act after leaflets urging 
resistance to the draft were traced to Socialist headquarters. 

The leaflets had been sent to men had been drafted. On the front, it 
quoted the first section of the Thirteenth. Amendment and asserted that a ^ 
draftee was little better than a convict. In impassioned language it sug- 
gested that conscription was despotism in its worst form and a monstrous 
wrong against humanity, in the interest of Wall Street's. chosen few. It said: 
"Do not submit to intiiiddation" ; but in form at least confined itself to 
peaceful measures, such as a petition for the repeal of the Act. The other ) 
and later printed side of the sheet was headed, "Assert Your Rights." It ^ 
stated reasons for alJ.eging that anyone violated the Constitution \^en he 
refused to recognize "your right to assert your opposition to the draft, "^ 
and went on: "If,, you do not assert and support your rights, you are helping 
to deny or disparage rights which it is the solonn duty of all citizens and 
residents of the United States to retain." It described the arguments On the 
other side as caning fron cunning politicians and a mercenary capitalist press, 
and even silent consent to the draft laW as helping to support an infamous 
'conspiracy. It denied the power to send United States citizens away to 
foreign shores to shoot up the peqple of other lands, and added that words 
could not express the condaivnation such cold-blooded ruthlessness deserved.^ 
The leaflet concluded, "You must do your share to maintain, support, and 
uphold the rights of the people of this country." 



Al,though Schenck denied responsibility for sending the leaflets, the trial 
p^urt was presented enough evidence to convince it that he had. After 
Schenck was found gmlt;^ in a federal district court 'in Pennsylvania, he 
appealed his conviction and claimed that the leaflets should be protected 
as free speech. The government maintained that the Espionage Act had been 
a valid and necessairy limit on speech. The Suprone Court handed down its 
'ruling in 1919. " - 

Used with permission from the Law in a Changing Society Project, 
Dallas, Texas. 
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DECISION - SCHENCK V. UNITED STATES 



Mr. Justice Holmes wrote for unaniinous Court which affirmed Schenck' 
conviction- „ - « 

. ..The document would not have been sent unless it had been 
intended to have seme effect, and we do not see what effect 
it could be expected to have upon persons subject to the 
draft except to influence then to obstruct the carrying of 

it out We admit that in many places and in ordinary 

times the defendants, in saying all that was said in" the 
circular, would have be^ withih their constitutional rights. 
But the character of every act depends i?xDn the circumstances 
in which it is done^. . . . The most stringent protection of ^ 
free speech would not protect a man in falsely shouting fire 
in a theater, and causing a panic. It does, not even j^rotect 
* * a man from an injection against uttering words that may have 

all the effect of force The question in every case is 

whether the words used are used in auch circumstances and are 
of such a nature as to create, a clear and present danger that 
they will bring about the substantive evils that Congress has 
a right to prevent. It is a question of proxmity and degree. 
When a nation is at war many things that might be said in time 
of peace are such a hindrance to its effort that their 
utterance will not be endured so long as men fight, and that 
no Court could regard than as protected by any constitutional 
right. 
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■ CASE STUDY SHEET 

Case Name ^ . 

Court . • ^ 

Decision Date 



Facts : 



Legal Issues: 



Decision: 



Court * s Reasoning : 



Student's Comment: 
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Title: THE SUPREME COURT,' ROOSEVELT AND THE NEW DEAL 



Introduction; 



Roosevelt's attempt to "pack" the. Supreme Court in the 1930 's 
in order to win favorable reviewsr"his New Deal legislation 
is an histprical episode which illustrates the relationship 
aijd tensions among the three branches of go^^ernment. . T-his 
learning stations activity allows students to critically 
examine the factors and, events surrounding Roosevelt's efforts 
to change the composition of an unsupportive Supreme Court. 
The activity can be- used when studying the 1930's and the 
National Recovery Act.^ 

Objectives ; , . „ 

1. TO increase knowledge of the relationship among the three 
branches of government. 

2. To reinforce understanding of judicial review. 

3. TO examine the factors during the period of the New Deal 
which lead to Roosevelt's Court packing plan. 

4. To enhance group process and critical thinking skills. 

Level : 11th 

Timer One to two class periods " . ' ^ . 

Materials : • " 

Attactoent 1 - The Supreme Court, Roosevelt and the New Deal 
Attachment 2 - Events and>.Factors * ^ ' -. 

Attachment 3 - Predicting the Fate of Roosevelt's Court Proposal 

Procedure : 

1. Before class, cut apart the' 19 items on Attachment 2.. 
Mount these on colored paper and pdst them along the 
walls of the classroom. These will be the learning sta- 
tions . 

2. Hand out Attachment 1 and read and discuss. l^e sure stu- 
dents understand Roosevelt " s. proposal . Have students 

discuss questions. - . ^ ^^.a. 'u 

3. Divide the class into pairs. Distribute copies of Attach- 
ment 3. Explain that each pair of students will work to- 
gether and visit every learning station. Read through the 

,^ instructions with the students on 'Attachment 3. ' 

4. Allow students to proceed to stations. 

When students have completed Attachment 3, discuss their 
responses . " " ■. . 

6. Conclude with discussion question : 

What advice/would you have given President Roosevelt con- 
cerning hid. Court- proposal if he had asked your opinion 
in the earlV summer of 1937? 



199 ■ 

209 



ATTACHMENT 1 



THE SUPREME COURT, ROOSEVELT AND THE NEW PEAL 



In the darkest period of the economic disaster known as the 
Great Depression, 25 percent of the American work force was un- 
employed. Banks failed and businesses collapsed. Farmers, un- 
able to make- their mortgage payments, lost their farms. The 
stock market crashed, and thousands of Americ'ans lost their life 
savings. Americans were bewildered and angry. They wanted a 
return to prosperity and, in 1932, elected a new President who 
radiated confidence and promised action to end the Depression. 

Franklin Delano Roosevelt's first hundred days as President 
were marked by furious legislative activity. The new President 
sent mea^sure after measure to the Congress , and his bills met _ 
almost no organized opposition in either' house of Congress. The 
President's legislative program was collectively called the 
New Deal; and it contained measures to offer relief from depres- 
sion-caused hardship, encourage economic recovery, and institute 
reforms to help prevent another severe depression. 

Throughout Roosevelt's first term, the President exercised 
leadership over the Congress; and the two branches worked coop- 
eratively to make changes in the American economy. The third 
branch of government , the judiciary, did not havp an opportunity 
to become involved in the New Deal until the middle of Roosevelt's 
first term. Remember that the -Supreme Court only hears actual 
cases and controversies. Therefore, the President, the Congress, 
and the people had to wait unt,il a person with ^ standing to sue 
challenged a New Deal law before anyone could know whether the 
Court would uphold the new laws as constitutional. 

In the winter of 1934-1935^'the answers to the questions of 
whether the New Deal was a radical and unconstitutional departure 
from traditional governmental involvement in the economy began 
to come. The Supreme Court approved parts of the New Deal but 
struc^ down many important New Deal measures. Besides voiding 
the tf^tional Industrial Recovery Act and the Agricultural Adjust- 
ment Act, the Court declared both federal and state attempts to 
establish minimum wages unconstitutional. Never before had a 
Supx-ema Court majority taken on almost the entire governmental 
program of a powerful .President who was solidly backed by Congress 
and vetoed the ^ program law by law. The Court showed the President 
and Congress what a powerful check judicial review could be. 

During the Presidential election campaign of 1936, the Su- 
preme Court's actions be'came a hotly-d'febated issue. The Demo- 
crats emphasized the narrow Court' majorities that had killed the 
New Deal laws and said the Court 's interpretations of the laws 
were 'fit for "horse and buggy" times, not for a modern nation 



From Supreme Court and FDR . Used with permission from the 
Law in a Changing Society Project, Dallas, Texas. 
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facing a crisis. The Republicans defended the Court's deci- 
sions and characterized Roosevelt as having contempt for the 
Constitution. Roosevelt argued that the justices had taken 
the Constitution and were "torturing its meaning, twisting its 
purposes to make it conform to the world of their outmoded 
beliefs " At the same time the Supreme Court was praised by 
anti-Roosevelt forces for its courageous defense of the whole 
philosophy of individual liberty" and for its opposition to 
"so great a power over thv- lives of millions of men lodged in„ . 
the hands of a single fallible being." ^ ^ , 

Apparently the New Deal was widely accepted by American 
voters for when the votes wefe counted in the Presidential _ 
election of 193 6, Roosevelt won every statue except Vermont and 
Maine and swamped his Republican opponent by more, than ten 

mi llion_ votes". ... ^^-t-^ -f^v 

Roosevelt interpreted his landslide victory as a mandate for 
further reforms. With his personal popularity and prestige and 
his huge congressional majorities, only the Supreme Court appeared 
to stand in his way. Most presidents are able to influence the 
Court through their appointments, but during Roosevelt s ti^st 
five years in office.no justice had died or retired. Roosevelt 
was confident that the people approved of his policies, but would 
they approve of his efforts to restructure the Supreme Court? 

Just two weeks after his second inaugural speech, Roosevelt 
sent a proposal to Congress. It was called a "court 
measure by: its supporters while its opponents called it an effort 
to "pack the coCirt.'" Simply stated, Roosevelt's bill provide,d . 
-Jthat whenever a federal judge who had served ten years or more 
failed to retire within six months after ^reachang his seventieth 
birthday, the President could appoint an additional judge. This . . 
additional judge would be assigned to the same on which 

the older jurist was serving. No more that SO^such additional 
judges could be added to the entire federal judicial system, and 
the maximum number .of Supreme Court justices was set lb. 
■ The Supreme Court- was frequently characterized as the Nine 
Old Men, 'and- in 1937 it was accurate^ if un^attering descrip- 
tion • The -toting est justice was 62; the oldest, 81. All four of 
tie justices who had' regularly voted against the New Deal measures 
we?e over 70.' The . intended -effect of Roosevelt's court proposal, 
was obvious even; if the President emphasized other reasons for 

supporting his bill. - ^^^^o * 

%ould the congress agree to. the changes Roosevelt urged? 
What &ld the court, do? How would the general public respond? 
If you had been alive in 1937, 'how do you think you would have 
felt about^^Roosevelt's plan? . ' 
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EVENTS AflD FACTORS 



(1) Roosevelt not only surprised the nation with jhis court pro- 
posal IN February 1937^ but he also surprised many of his 

close- ADVISERS AS WELL A"S ' KEY METERS OF CONGRESS. ThE . 

President did not organize strategic support for his plan 
before announcing it on. february 5, 1937.' 

(2) The number of Justjces serving on the Court has varied. The 
ORIGINAL -Court had 6 Justices. In 1807 there were 7; in 

1837 THERE WERE 9j IN 1863 THERE WERE lOj IN 1866 THE .NUMBER 
WAS REDUCED TO 8j AND IN 1869 THERE WERE 9. 



(3)' Roosevelt was a very popular President., His. "New. Deal" 
was also popular with "voters. ' . * 



(4) Roosevelt CLAIMED that the Courts were overburdened and over- 
worked, The additional jjjdges he would appoint under the 
plan would help solve these problems and make the courts. 
more efficient. ' ' 



"(5) Most judges- and local bar associations (organizations of 

' , lawyers) DENOUNCED RoOSEVELT's PLAN. 
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(6) The rulings of the Supreme Court, especially its voiding 

BOTH STATE AND FEDERAL EFFORTS 'TO ENACT A MINIMUM WAGE. ^ 
WERE VERY POPULAR. 



(7) One anti-New Deal Justice announced in mi'd-May that he would 
RETIRE ON June 1. 1937. Roosevelt would, at last, be able 

TO APPOINT SOMEONE TO THE CoURT. 



(8) Opponents of the New DealJs economic and social policies 

TURNED. PUBLIC ATTENTION TO THE POTENTIAL THREAT TO JUDICIAL 
INDEPENDENCE CONTAINED IN FDR's PLAN. 



(9) Some PEOPLE argued that the most dignified and the safest 

WAY TO ALTER THE SUPREME CoURT WAS BY CONSTITUTIONAL AMEND- 
MENT AND THAT RoOSEVELT'S PLAN WA-S- DEVIOUS. 



(JO). The Constitution cREATEij the Supreme Court but left many 

IMPORTANT DECISIONS ABOUT IT TO THE CONGRESS. FoR EXAMPLE. 

Congress DETERMii^€s both the size and tHEv appellate power 
• OF THE Court.. It would.be constitutional for Congress to 

" CHANGE JITHER-. " . • .. 
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(11) The plan was perceived by many as a thinly disguised .effort 
TO change the decisions of the Supreme Court rather than to 

MAKE ANY TRULY NEEDED REFO.RMS. 



(12) Chief Justice Hughes and' Justice Brandeis wrote a letter to 
THE Chairman Of the Senate Judiciary Committee -which was con- 
sidering THE bill'. With statistics^ the letter refuted 
Roosevelt's" CLAIMS that THf Supreme Court was overburdened 

BECAUSE OF "INSUFFICIENT PERSONNEL" AND THE PHYSICAL DIS" ' 

ABILITIES OF THE Justices. 

(13) " The number of Justices serving on the Supreme Court had been 

fixed AT 9 FOR ALMOST 70 YEARS. 



(14) FlosT Americans, however they.mig'ht disapprove of some of the. 
Supreme Court Decisions; revered the Court as an institution. 
Most people believed that an • indep'endent judiciary was a 
necessary element of american g9vernment and that it should 
exercise judicial review and thereby guard the constitution. 



(15) The Congress was contro'lled by huge Democratic majorities. 
Roosevelt was a Democratic President. „ 
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(16) On March 29/ 1937/ the Court announced an opinion which had. 

BEEN reached BEFORE RoOSEVELT'S COURT PORPOSAL WAS MADE 

' PUBLIC. The Supreme Court UPHELD A MINIMUM WAGE LAW LIKE 

THOSE THAT IN THE PAST HAD BEEN FOUND UNCONSTITUTIONAL. 

i — . — — — ■"" " 

(17) ' The Supreme Court began ^supporting. New Deal Legislation. 

In April the Wagner Act was upheld. In May and June the 
Court sustained the Social Security and 'Unemployment 
Insurance Legislation. ^ 



(18) The President's plan grievously offended the Court's most 
liberal, most pro-New Deal; and coincidentally. oldest 
MEMBER. Justice Brandeis. 



■(19) Even Democrats in Congress were worried that their* approval 
OF THE President's plan would tip the balance of power 
among the three branches of government in favor of the 
President. 
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PREDICTING THE FATE OF ROOSEVELT'S COURT PROPOSAL 



Choose a learning station ',that is opeh^' With yoa^ partner, 
read the event or factor posted. Discuss it briefly and decide 
whether it probably encouraged or discouraged adoption of Presi- 
dent Roosevelt ' s plan to enlarge the Supreme Court,^ Copy the 
event or factor (or an abbreviated version of it) under the 
appropriate heading on 'this^ sheet. After yoi> have visited all • 
19- learning . stations, review the factors c^nO. events. Also con- 
sider what you read in "The Supreme Court, Roosevelt, and the 
New Deal" (Attachment 1). Decide* which two events or factors 
were most encouraging to President Roosevelt and which two ^^et0 
most encouraging to those who opposed his plan for the courts.- 



' .V 

1 


•* * 


Events or Factors Favorable to 
Roosevelt and His Plan 


Events or Factors Unfavorable 
to -Roosevelt and His Plan 


'. . ' . ■ 
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Title ; THE SUPREME COURT AND FDR: • 
INTERPRETING POLITICAL CARTOONS 



rntroduction; 



In this activity -students practice their skills at reading 
and interpreting political-cartoons. After the cartoons 
drawn during Roosevelt's attempt to pack the Court have been^x 
analyzed, the students will- produce a cartoon -of their own. 
All the cartoons presented in this activity are based on the 
originals in the Franklin D. Roosevelt Library. This activity 
should be used when studying the New Deal, and can be used m 

»conjunctioEr-with the activity "The Supreme Court, Roosevelt, 

. and the New Deal." 

-••*''', • 

Obj ectives : 

1. To increase understanding of Roosevelt's attempt to ex- 
pand the judicial system. ' . 

2. To increase skills at interpreting political cartoons. 

Level : 11th ^ 

Time:- One to two class periods ^ ^ 
Materials' : • • ' * 

Attachments - (Nine ^ political cartoons, one copy of each) 
Attachment. 2 - The Argument Resolved 
Overhead Projector ' '^ 

Procedure: ' " . 

■ " • • t 

1 Divide the class Into 9 groups. Hand ou^t one cartoon in 
Attachment 1 to each-group. Have groups discuss their 
cartoons, using the questions to guide their analysis. 
Explain that each g^oup will present a short report to 
the class about their cartoon. 

2 'Using the overhead pro j ector have each group report... • 

Have them give (1). a dGscripbion of the cartojDn and 
(2) a discussion .based 'on the que.stions. 

3. Hand out Attachment 2. to all. students. Re>id and discuss,. 
4 Using the figures provided in Attachment 2,> have the orig- 

■* 'inal groups (or pairs of students) prepare a cartoon of ■ 
their own, complete with, caption; .expressing their inter- 
pretation of how tfee court packing issue was resolved. . 
They may add figures of their own to those provided pr 
they may alter. the figures to best express their attitudes 

5. Have groups show their cartoons. on the overhead projector 
and discuss them. 

.' ( 



ATTACHMENT 1 




THE ILLEGAL ACT. 



President Rqosevelt: . "I'm sorry, but the Supreme 

Court says I must chuck you 
back again. " 



1. Who is the drowning tnan? 

2. Wlio is the man in the. boat? 

3. What is meant by • the labels on the boat and in the water? 

4. What'point is the artist attempting to make through the / 
drawing and* caption? \ . ^ . 

5! What event might -have inspired this car'toon? 
6. bo yqu agree of disagree with the artist's point Of view? 
Why? 



From Supreme Court and FDR . Used with permission from the 
Law in a Changing Society Project, Dallas, Texas. 
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The Guffey Bill, named for its sponsor, was designed to regulate, 
production, prices, and wages in the bituminous coal industry. 
A case involving the constitutionality of the Guffey Coal Act was 
heard by the Supreme Court in 1936. ' The Court had already. de- 
clared many other key New Deal laws unconstitutional. 

1" Identify the characters in ■ the cartoon. 

2. What is the relationship between the two men in the boat? 

3. .What is the'relatipnship between the occupantsvof the boat 

and. the fortress? . ' , ^ •. ■ "' ' . . ■ \ ; ^ , 

4. What is 'the meaning' of the statement in the balloon? 

■5. How do> you think . the artist felt about the Guffey bill? 
about the Supreme Court? ^ . . 
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A cartoon 
Roosevelt 



like this appeared in January, 1937, the month before 
announced his ,plan to enlarge the Supreme Court. 



1. 
2. 
3. 
4. 
5, 
6. 

7, 

8, 

9, 
10, 



Identify each character in the cartoon. 

1 • ■ 

Who is Roosevelt supposed to be in the cartoon? 

Why ai-e the two little boys smiling? 



Why i^ Roosevelt so much larger than the other two characters? 

Why is Roosevelt saying, "I'm proud of you both!"? 

Why.isi the other little boy sticking out his tongue and < 
saying;, "Teacher's JPets!"? 

What iL the'ar-tist attemp'ting to say with this drawing? 

Can yok think of , any- historical events or ^acts whiqh support 
the artist's message? What are they? ' ' 

HOW do you feel about the artist's viewpoint? Do you agree 
or disagree with it? 

In keeping with the artist's point of view, what change could 
you sug^gest that might reflect the way things were in January 
1938 ? \ ' I . • 
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A cartoon, like this appeared shortly after Roosevelt sent his . 
plan to Congress. „ - , " • • ' ' 

-1. <Who are the m.en on tfie front row of the Supreme Court's bench? 

2. .Describe the 'expressions on the faces of the. two. characters 
• ' in the foreground. • Identify both of them. 

3. What is the relationship of the men on the back row to those 
on the front rowof the Supreme Court bench? 

4. What is the central theme of this cartoon? 

5. The artist probably wants those who see his cartoon to ^ .. 
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THE* INGENIOUS QUARTERBACK! 



1. Identify the characters in the cajrtoon. 

2. Explain the relationships between. 

•the quarterback - his team 
the referee - the players 

the quarterback's request - the rules of the game 

3. In what ways was ,the Congress acting like a, referee in 1937 

4. How do you think ^the' artist felt about Roosevelt 's . plan to . 
enlarge the Supreme' Court? \ . » ' * . ^ . 

5. Do you agree or disagree with the' artist ' s- point of ^view? 
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1. 

'2; 
■3. 
4. 

5. 
6. 



Who are the • two men in 'the drawihg? 

What' is the relationship between the two men? 

Why are there books and papers scattered everywhere? 

What is the relationship between the man at the desk .and 

the Senate? 

Why is the man at the" desk asking that question? 

What does the question tell you about the artist's point 

of view regarding Roosevelt?, 
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1. - Identify each person in the cartoon. 

2. - The cartoon.; draws an analogy between the "court packing" 

episode and a; baseball game. What is the relationship 
between c ^ 

' • • an umpire and the Supreme Court? 

a club manager and President Roosevelt? , . 

*3. What is meant by the statement to Uncle Sam? 

4. What message was probably intended- by the artist's decision 

to label the opposing club "Constitution Club?" 
to give the umpire a startled expression? 

5. How do you feel about the artist's point of ^ view? Do you 
agree or disagree with it? 
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THE OLD TRAILER DISCOVERS THAT 
IT HAS POWER OF ITS OWN. 



1. Describe all the things; you see in- this drawing. . 

2. ' What, is *t'he normal relationship. between a car and trailer? 
' What is symbolized by this .representation of their ^ v 

relationship? . * , ' ' v ' . 

3. What* is meant by the two signs on the post? 

4. When did this cartoon probably appear? 

5. What is the central theme of the drawing? 
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1. . Who is leading the- reti^^^i:? • ' 

2. What is represented by th^ low, threatening storm cloud? 

3. The men behind Roosevelt are^ some ot his top advisors. 
Can you identify any of themK^ 

4.. who is Roosevelt supposed to resemble, in this cartoon? 

What is the meaning of the caption? • 
5.. Was* the Congress action a disastrous de:^eat for • Roosevelt? 

Why ^or why not? . ' * v \ . \ • 
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THE ARGUMENT RESOLVED 



Roosevelt's plan to .enlarge the Supreme Court was rejected 
by Congress. Scholars still disagree about which of the many 
reasons best explain -the defeat,. Some have emphasized Roose- 
velt's failure to organize key supporters for his plan before, 
announcing it and his failure to correctly anticipate the , 
reverence mosf Americans had for the Supreme. Court,. Others 
say that the biggest factor in the plan's defeat was the sudden 
about-face by the Supreme Court itself. In early 1937 the Court, 
again by narrow majorities, began upholding ..laws favored by 
^ROosevelt. One humorist called this "the switch in time that 
saved nine." 

In the six years that followed ,. the Supreme Court did not 
strike down a single act of Congress as being unconstitutional. 
Before Roosevelt's death he was able to appoint seven new jus- 
tices to the Supreme Court. Factors like these lead some to 
.say that Roosevelt may have lost a battle but 'won the war. . 

Nevertheless, the outcome of this court packing or court 
reform episode can also be viewed as a victory for the Court 
since its numbers were not and have not been altered since. 
Still others eiflphasize that 1937 was a turning point for Congress 
and that when that body rejected RoQsevelt's plan it asserted its 
own independence and power. It is also true that ■ after 193 7 
the Congress was much less willing to completely follow the . , 
President' s'^ lead than it had been when Roosevelt first took 

office. n • a.v. 

What do you think? Was there a winner or a loser m the 
fight over Roosevelt's plan? Use the symbols on this page and 
the next plus any symbols you waht to/draw. Arrange them m a 
way that will create a cartoon that will tell your audience how 
the^ court packing/court reform episode ended and how you feel ■ 
about it. 





Title: THE JAPANESE RELOCATION IN WORLD WAR II: 
~ TOYOSABURO KOREMATSU V. UNITED STATES ^ (194 4), 

■ ; S ■ ■ 

Introduction : ' 

The relocation of Japanese-Americans during World War^II con- 
tinues to be a highly controversial episode in American his- 
tory-/ ' This simulation'' of the famous Koremat.su case allows 
students to explore in-depth the pros and cons of Executive 
Order No. 9066 and examine the historical . circumstances which 
led to such a devastating curtailment of 14th Amendment 
rights. This acti'^i'ty can be used when studying World War II 
It can also be" used in conjunction >.ith the novel Farewell 
to Manzanar . . 

Objectives : 

1. To understand the events that led to the relocation of 
Japanese-Americans during World War 11. 

2. To apply the guarantees of the t4th Amendment Ito the^ 
facts of the Korematsu case. . 

3. To reinforce . understanding of other constitutional 
guarantees as they apply to the case. 

4. To understand the issues and arguments involved in the 
Korematsu case. 

5. To reinforce- argumentation, reasoning, chronology, and 

group process skills^ 
Level : 11th . ' 
Time: Two class periods 



Toyosab uro Korematsu v. United States J.19 44) 
Chronology of. Events and . ' 

Executive Order No. 9066- 

Arguments for Korematsu and U.S. Government 
Decision 

Procedure : ^ . 

1. Hand out At,tachments 1 and 2 and read with class. Use ^ 
case study tnethod to review the facts and issues of the . 
case. Discuss .questions and review the chronology of 

. events . , ^ ^ ^ " ^ 

2 Explain.'that students, will be put into gr6ups of 3. One 
* will play the r6le' of. attorney for-^- Korematsu, one the 
role of attorney for the U.S. government, and pne'will . 
' be the judge. The attorneys Will develop arguments for 
their side and present them/ to the judge. The judge 



Materials : 

Attachment 1 - 

'Attachment 2 - 

Attachment 3 - 

Attachment 4 - 



will make a decision. Explain that the groups will con- 
duct their own simulations simultaneously. 

3. Assign roles. Allow attorneys time to prepare arguments. 
Use Attachment 3 to assist students in .preparation. 
Don't distribute Attachment 3 to students unless they 
require special assistance. 

4. While attorneys are preparing , meet with judges and in- 
struct them 'to read over the^case and prepare questions 

" for attorneys. Explain that they should conduct the 
• simulation as follows: , 

a. allpw attorney for iCprematsu 5 minutes to present 
argumejpit - ^ " 

b. allow attorney for U.S. government 5 minutes for 
argument , ' , 

c. allow 1 minute rebuttal by Korematsu's attorney 

d. judge may interrupt during arguments to ask ques- 
^ tions during the proceedings 

e. -judge will deliberate and deliver the decision 

5 . Conduct the simulation. Make, sure groups are spaced so 
as not to distract each other. . 

6. Call on each judge for his/her decision and reasoning 
behind it. Record decisions on board. 

7. Distribute Attachment 4"^ and read decision to class. 

8. • Debriefing this case is extremely important because the 

real decision goes against Korematsu and the decisions 
in your classroom may also go against Korematsu. Your 
debriefing should explore whether this kind of action is 
ever justified in this country. 
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TOYOSABURO KOREMA'TSU V. UNITED * STATES (19 44) 



; In early 1942, America had declared war on Japan follow- 
ing the- surprise attack on Pearl Harbor'. Many Americans 
feared that the Japanese might invade the West Coast.. At 
this time there were 112,000 people of Japanese descent 
living on the West Coast. There was public fear that some 
of the Japanese-Americans would become enemy agents.^ 

Reacting to public pressure, -President Roosevelt^ with" 
the approval of Congress, issued Executive Order No. 9066; 
which authorized the military to declare regions of the West 
Coast as military 'zones. ^ This would then enable the military 
to relocate inland all people of Japanese descent - both U.S. 
citizens ^nd aliens alike. These'people were to be taken to 
mass relocation camps^ ' 

Fred Korematsu was a U.S. ci-tizen of Japanese descent 
who had lived all his life in California. When he received 
an order to report to a -center in preparation for relocation, 
he refused to go. 

^ Korematsu was arretted by U.S. m4.1itary police and was 
convicted of refusing. to obey the evacuation order. He was 
given 5 years probation and sent to a relocation . camp in Utah. 

Korematsu appealed his case- to the United States Supreme 
Court. He argued that Executive Order No. 9066 was unconsti- 
tutional because it discriminated ' against Japanese-Americans 
solely on the basis of ancestry and without any evidence of 
disloyalty. - He also said that he- had been deprived of his 
rights, under the Fifth Amendment, of liberty and property 
"without due process of law." 



* Questions for Discussion 

1. Was there any evidence that Korematso was disloyal or a 
threat to U.S. security? Should the loyalty of Japanese- 
Americans have been a consideration in this case? 

2. America was also at war with Italy and Germany. Why do 
you , think German-Americans and Italian-Americans were not 
treated in the same manner as Japanese-Americans? 

3. Should the government be able to exercise greater power 
or suspend the Bill of Rights during a time pf war? 
Should they have greater power even when' not at war if * 
acting in the'* interest of national security? 
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CHRONOLOGY OF EVENTS 



December 8 , 19 41 
February 19, 1942 
February 20, 194 2 

March 2, 1942 

March. 2, 1942 

March 21, 194 2 
March 24, 1942 

r 

I. 

March 24, 1942 
March 27, 1942 

May 3, 19 42 



- U.S. declares war on Japan 

- President issues Executive Order No, 9066 

- Lt. General De Witt appointed Military 
Commander of the Western Defense Command 

- De Witt creates Military Zones One and Two 
on the west coast. Persons or classes of 
persons as the situation may require will 
be excluded from Military Zone One. 

- Mr. Korematsu. put on ^notice that his 
residence was in' Zone One. 

- Congress enacts Executive Order No. 9066 

- De Witt institutes in Zone One an 8pm to 
6am curfew for all persons of Japanese 
ancestry. 

- De Witt issues Exclusion Order No. 34 

- De Witt orders that after March 29 no person 
of Japanese ancestry will be permitted to 
leave Military Zone One - 

- Exclusion Order No. 34 put into effect. 
Persons of Japanese ancestry ordered to 
report on May 8 to a designated assembly 

•center fpr relocation. 
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EXECUTIVE ORDER NO.- 9066 

(Issued by the President February 19, 1942; 
passed by Congress March 21, 194 2) 



The. successful prosecution of the war requires every pos- 
sible protection against espionage and against sabotage to 
national defense material, national defense premises, and 
national defense utilities. , Military commanders may at their 
discretion prescribe military areas and define their extent. 
Fr.om these areas any and all persons may be excluded, and with 
respect to which, the right of any person to enter, remain, 
or leave shall be subject to wha^tever restrictions the military 
commander may impose at his discretion. 



CIVILIAN EXCLUSION? ORDER NO. 3 4 
(Issued. March 24, 1942) 



Those of Japanese ancestry shall: - 

1. depart from Military Zone One 

2. report to and temporarily remain at an assembly center 
3*. go under military control to a relocation center there 

' to remain for an indeterminate period until condition- 
ally or unconditionally released. 

Violation of Exclusion Order No. 34 shall be a misdemeanor 
punishable by $5,000 fine or one year in jail, or both. 
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ARGUMENTS FOR KOREMATSU ' 

1. The order violated the 5th and 
i4th Amendment due process rights. 
Japanese-Americans had been denied 
their liberty and property without 
granting them due process of laWo 

2. T^ie order violated the 6th 
Amendment procedural due process 
right to trial, witness, counsel, 
j ury . 

3. The order violated the 14th 
Amendment equal protection 
clause*. The Japanese-Americans 
had been treated as a class, not 
as individuals. This action con- 
stituted racial discrimination. 
Further, the order was over in- 
clusive because it affected thou- 
sands of -Japanese-Americans who 
were not involved in Sabotage. 
The action was also underinclu- 
sive because no similar action 
was taken against German- Ameri- 
cans and Italian-Americans. 

4. The President had not de- 
clared martial law, therefore, 
the emergency could not be as 
extreme as Executive Order No. 
9066 would lead one to believe. 

5. If the emergency was so great, 
why did it take the government 6 
months after the outbreak of war ^ 
to take any action to prevent 
sabotage? 

6. The government failed to prove 
the disloyalty of Korematsu. 

7. The government .should have 
conducted loyalty hearings. 

/ 

/ 



ARGUMENTS FOR U.S/ GOVERNMENT 

1.. Precedent for precautionary 
measures directed at Japanese- 
Americans was set in the Hiraba- 
yashi case which upheld an eve- 
ning curfew imposed exclusively 
on Japanese-Americans, 

2, Japanese in the U.S. provi- 
ded the gravest imminent danger 
to public safety when the nation 
was a.,t war. The government's 
power to protect itself must be 
equal to the danger it faced. 

3, The government needed to „pre- 
vent espionage and sabotage. 

4, Removal orders issued by the 
Executive were issued under Con- 
gressional authority. Congress 
had given the president power to 
wage war. When we wage war we 
expect to wage war successfully, 

.5. The government could not eas- 
ily or quickly determine among 
the Japanese population who was 
or was not disloyal to the U.S, 
Therefore, it was necessary to 
intern the entire group. 

6. The order was necessary be- 
cause of the presence of 5,000 
Japanese who refused to take a 
loyalty oath. 

7. The hardships of war fall on 
everyone - on some more than 
others . 

8. The action of the government 
must be judged solely in the 
context of war. At any other 
time such an action might well 
be illegal. 

9. It is an exercise of the war 
power granted by the Constitu- 
tion, 
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DECISION SHEET 



All legal restrictions which curtail the civil rights of 
a single racial group are immediately suspect and must be rigidly 
scrutinized, though not all of them are necessarily unconstitu- 
tional. Pressing public necessity may some times justify re- 
strictions on civil rights of a single racial group,. but racial 
antagonism never can. Compulsory exclusion of large groups of 
citizens from their homes, except under circumstances of direst 
emergency and peril, is inconsistent with our basic governmental 
institutions. When under conditions of modern warfare out shores 
are threatened by hostile forces, power to protect must be com- 
mensurate with the threatened danger. Exclusion of persons of 
Japanese ancestry, including citizens whose loyalty was not 
questioned, from the west coast war area was within the war power 
of Congress and the -Executive as it related to the prevention of 
espionage and sabotage. The validity of this action under the 
war power must be judged wholly in the context of war.. Like 
action in times of peace would be lawless. 
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Title ; THE MCCARTHY ERA OF THE 1950 'S: 

INDIVIDUAL RIGHTS VS. INTERNAL SECURITY 

Introduction : 

The era after World War II was a time of fear and instability. 
Hearings were being held in both the.5enate and House to inves- 
tigate disloyalty and Communist presence in government, indus- 
try and the arts. Through this simulation of a hearing of 
the House Un-American Activities Committee , the climate of the 
1950 's will be recreated in the classroom to help students un- 
derstand the vital issues which that era raised. To what ex- 
tent should the First Amendment protect political beliefs? 
How should the ^guarantees of the Bill Of Rights be balanced 
with the need for internal security? To what extent and under 
what circumstances should Congress have the power to investi- 
gate the political beliefs of citizens? This simulation is 
^ based on the actual testimony of the witnesses that- are included. 
However, the witnesses appeared at different times before the 
committee. This activity can be used when studying the period 
following World War II. Comparisons can be drawn to the Salem 
Witch Trials and the Alien and Sedition Acts (both in this 
volume) . 

Objectives : 

1. To understand the political climate which gave rise to 

the McCarthy era. * 
2/ To examine the role of tt^e House Un-American Activities 
' Committee and McCarthy's Senate Committee in investigations 

of disloyalty. 

3. To examine the boundaries of First Amendment free speech 
with respect to political beliefs. ^ 

4. To explore the issua of individual rights vs. the need for 
internal .security. , 

Level ; 11th 

Time: Two class periods or more 
Materials : 

Attachment 1 - The.,McCarthy Era of the 1950 's: Background 
Attachment 2 - Roles and Procedures for HUAC Hearing Simulation 
•Attachment 3 - Instructions to Members of House Un-American 

Activities Committee (for committee members only) 
Attachment 4 - Role Descriptions - 

Witnesses, Attorneys, Personal Testimonies 
Signs for each role 
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Procedure: 



1. Hand out Attachment 1. Read and discuss (this can be 
assigned as homework). . -, -, . 

2. Hand out Attachment 2. Explain that students will enact a 
hearing of the House .Un-American Activities Committee. 
Explain roles and assign thfem to students. 

3. Hand out Attachment 3 to students playing committee members 
and Attachment 4 to entire class. , 

4. Have students read and prepare roles. Have committee mem- 
' bers meet to prepare questioning. Attorneys should meet 

with their respective witnesses. Have students who will 
give the personal testimonies meet. They can discuss the 
content of the testimonies. Make sure they understand that 
. they are not witnesses, but that they will take part m the 
conclusion of the activity. u 
5 Set up the room for the hearing. Committee members should 
face the audience.. Place a chair next to the committee for 

the witness. - " . . . t,^*. 

6. Conduct hearing. Follow procedure on Attachment 2. After 
the chairman adjourns the hearing, ask him/her to turn 

over the floor to the students giving personal testimonies. , 
The students giving personal testimonies should follow the 
order given on Attachment 2 

7. Questions for discussion; . 

a. What were the conditions which led to the hearings of 
HUAC and the McCarthy Senate committee? 

b How should internal security be balanced with individual 
rights? At what point is the right to belong to politi- 
cal organizations harmful to national security? ' . 

c. What constitutional rights were recognized at the 
hearings? What rights were not? 

d John Howard Lawson was probably a Communist. Do you 

' ' agree with his .point of view that the committee had no 
business investigating his beliefs and associations be- 
cause they were guaranteed under the First Amendment? 

e Do you agree or disagree with Ronald Reagan's point of 
view? DO ypu think he would hold these views today? 

f The "House Un-American Activities Committee was abolished 
' in 1975 Recently, however, some political leaders 

have proposed that- it should be re-established. Do you 
agree or disagree with this proposal? ■ _ 

a In 1950, there were probably less than 90,000 Communists 
in the country. During the 1920' s, there were as many 
as four to six million members of the Ku Klux Klan. 
Why do you. think there was more fear of Communists m ■ 
the 1950's than of the KKK in the 1920's? 
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Sources : 

Information for this activity was taken from the following 
sources: 

Carr, Robert K. The House Committee on Un-American 
Activities, 1945-1950. . Ithica, New York: Cornell Uni- 
University Press, 1952- 

Caute, David. The Great Fear: The Anti-Communist Purge 
Under Truman and Eisenhower . .New York: Simon and Schuster, 
1978. 

Navasky, Victor S. Naming Names . New York: Penguin Books, 
1980. . . 

"Bill of Rights in Action^" Vol. XV, No. 3, Constitutional 
Rights Foundation, 1981. 



NOTE: A simulation of a hearing set in a contemporary school 
environment which recreates the atmosphere of the 
HUAC- hearings can be \ised in conjunction with this 
activity. Contact the New Mexico Law-Related 
Education Project. for copies. 
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THE MCCARTHY ERA OF THE 1950' S: BACKGROUND 

■1* 

The Communist Scare . 

After World War II, America was swept by a Communist scare, 
spurred by new developments abroad. Eastern European countries 
.came under the influence of the Soviet Union. In 1949 it was 
learned that the Soviet Union- had tested and was making atomic, 
bombs. In that same year the Chinese Revolution, led by Mao 
Tse-tung, succeeded and the nationalists were forced off the 
mainland to Taiwan. A year later, the United States was at war 
with communist North Korea. Thus began the period of the "Cold 
War" between the United States and the Soviet Union. . * 

Suspicion and distrust was also directed at people within 
the country. . Several incidents occurred which convinced many 
that there was a Communist threat within our own government. 
Wittaker Chambers, a former editor of Time magazine, accused a 
former member of the State Department, Alger Hiss, of being a 
communist spy. He said that Hiss had passed secret documents 

to the Russians. 

Then Dr. Klaus Fuchs confessed in England that he had passed 
secrets to Russia while working in Los Alamos, New Mexico, on 
the atomic bomb. Julius and Ethel Rosenburg were executed after, 
a controversial trial for delivering atomic secrets to the 
Soviet Union. The general climate of concern and distrust was 
heightened. 

President Truman feared that the Republicans would make a 
1948 campaign attack against the Democrats using the "Communist- 
in-the-government" issue. In response. he began his own loyalty 
program. He ordered the dismissal of federal employees who 
were members of or sympathetic to any organization of per- 

sons, designated by the attorney general as ... subversive , " or 
in anyway a threat to the government. After screening the 
records of over 3 1/4 million federal employees, only 314 were 
discharged as being doubtful as security risks. Not one case 
of spying was ever discovered. 

The House Un-American Activities Committee (HUAC) 

During the 1920 's and 1930' s, there were similar waves of 
fear against the external and internal threat of communism. 

In 1938 the House Un-American Activities Committee was 
established by the House of Representatives to investigate 
"un-American propaganda activities in the United States." 
HUAC revived its investigations after World War II. It held 
hearings from 1945-55 to uncover any Communist activity in all 
walks of life - the press, labor unions, the movie industry, 
the arts, government. Witnesses called before the committee were 
asked to respond to the' question that -marked -the era : Are you 
now or have you ever been a member of the Communist party? 
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In 1947 HUAC began hearings to investigate the Hollywood 
movie industry. Well-known movie stars were called in as wit- 
nesses. Ten witnesses refused to answer any questions dealing 
with their political activities. Called the "Hollywood Ten," 
they insisted that their First 'Amendment right of freedom of 
speech gave them a constitutional basis for refusing to answer 
the congressmen's questions. They were nevertheless charged 
with, contempt of Congress , put on trial, and sent to prison. 

Other witnesses used the Fifth Amendment (right to remain 
silent) when questioned by the committee. The courts upheld a 
person's right to remain silent in a congressional committee 
hearing so these, people were not sent to prison. However, they 
were labeled "Fifth Amendment Communists," even though no proof 
was presented of their disloyalty to America. Many witnesses 
who chose. to remain silent were "blacklisted" by the entertain- 
ment industry, thus losing their jobs and careers. 

The hearings were not trials. Under the Constitution Con- 
gress cannot charge or try people with crimes. The purpose of 
the hearings was to collect information for legislative . pur- 
poses. Yet the hearings had the effect of tribunals because 
of their, consequences to the witnesses' lives. However, there 
were fewer procedural safeguards. 'Witnesses could be represented 
by counsel, but there was no cross-examination, no impartial 
judge or jury, and no exclusionary rule concerning hearsay or 
other evidence. 

The Rise of Joe McCarthy 

» 

Into this atmosphere of fear and suspicion came Joseph 
McCarthy, a little-known senator from Wisconsin who became a • 
prominent and controversial figure during this period-. Facing 
..reelection in 1952 McCarthy was looking for an issue which 
would appeal to voters. That issue was to be communism. In an 
electrifying speech before a political gathering in 1950, \ 
McCarthy made the following statements (according to the pressO : 
"While I cannot take the time to name all the men in the 
State Department who have been named as members of the . 
Communist Party and members of a spy ring, I have here in 
my hand a .list of 205 that were known to the secretary of 
state as being members of the Communist party and who, . 
nevertheless, are still working and shaping policy in the 
State Department." 

These statements shocked the nation. In response the. Senate 
set up a special committee to investigate charges of Communist . 
presence in the government. Although many persons were called 
before the committee, it failed to find any Communists within 
the government. Millar Tydings, the committee chairman issued 
a report denouncing McCarthy's charges as a "fraud and. a -hoax." 
It concluded that "we have seen an effort not merely to establish 
guilt by association, but guilt by accusation alone." 
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• McCarthy proceeded to work successfully for Tyding's defeat 
in the 1950 election. .He himself was reelected in the Repub- 
lican victory in 1952 that carried Dwight D. Eisenhower into 
the White House. McCarthy became chairman of the Senate Per- 
manent Investigations Subcommittee, to be known as the "McCarthy 
Committee." With his own investigative team consisting of _ 
ex-FBI agents and private detectives, he began to expand his 
charges of Communists in,. government and anybody and everybody 
considered controversial. Under attack were General George 
C. Marshall, personnel of the Voice of America,, and the United 
States Army. But the army proved to iDe McCarthy's undoing. 

While McCarthy was investigating communism in the army, it 
came' to light that an ex-McCarthy staffer who had been drafted, 
was being granted special favors while in the army. A shouting 
match of accusations and counter accusations followed between 
McCarthy and the army. McCarthy's own corranittee was put m 
charge of the investigation, and McCarthy stepped down to be a 
witness in what is known as the Army-McCarthy hearings. These 
hear-ings were televised live and : viewed by an estimated 2 0 
million people. While the hearings came to an impass, McCarthy 
lost much of the respect and popular support he had commanded. 
The public was able to witness firsthand his reckless accusa- 
tions, faked evidence, and rambling pointless speeches. _ 
\ Th^e Senate later voted to condemn McCarthy for "impair (mg) 
the Senate's integrity and dignity." 

A ■ : 

TheX.Role of the Press 

If is important to understand the role that the press played 
in reporting the events of this era. Members of Congress are 
immune 'from charges of slander while within the halls of Congres 
The pres's could freely quote charges made during the hearings 
in startling headlines ' without fear of libel actions. The more 
sensationa^l the witness, the greater the news value. Since 
millions of^x people seldom read more than headlines, the accusa- 
tions becamex fixed in the public mind. Once accused, the wit- 
nesses becam^\ guilty. The press played a role in the excesses 
of the McCarthy era. 
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ROLES AND PROCEDURES FOR HUAC HEARING SIMULATION 



Roles 



Members of the House Un-American Activities Committee (6-8) 
Committee Chairman . ' 

Witnesses ^ • . 

^ Walt Disney, Producer 

Ronald Reagan, President, Screen Actors 

John Howard Lawson, screenwriter 

Louis Russell, HUAC investigator . 

Edward V. Condon, scientist 

Martin Berkeley, screenwriter 

Lillian Hellman, playwright, author 
Attorneys . ' 

Attorney for John Howard Lawson 

Attorney for Edward Condon 

Attorney for Lillian Hellman 
Personal Testimonies 

Charlie Chaplin, actor 

Humphrey Bogart, actor 

Katharine Hepburn, actress 

Simon W. Heimlich, university professor 

Ruth Brown, librarian 

John Paton Davis , Jr., China specialist 
,Dr. Vannevar Bush, President, Carnegie Institution 
Dwight D. Eisenhower, U.S. President, 1953-61 

4 . , ■ / ■ ■ ^ . 

Procedures for Hearing 

1. Opening statement - committee chairman ^ 

2. Questioning of witnesses - Witnesses will be called in A:he ' 
.order listed above to answer questions from committee 
members . ; . . . ' 

3. Deliberations - Committee will deliberate on whether to 
recommend (1) legislative action or (2) grand jury investi- 
gation of any witnesses suspected, of Communist party- 
affiliation. . ■ . ^ \ 

4. Decision - Committee will* deliver decision. Hearing adjourned. 

5. ''conclusion - The committee chairman will open the floor for 

personal testimonies. They should be read in the order 
listed above." 



\ 
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INSTRUCTIONS TO MEMBERS OF 
* HOUSE UN-AMERICAN ACTIVITIES COMMITTEE 

The committee should select ^ chairman to conduct the hear- 
ing. Each committee' member is re'sponsible for carefully reading 
the role descriptions of ^ the witnesses to be questioned. Forrau-^ . 
late questions to ask each witness. Members should divide the 
questioning of witnes as they see fit. • In addition to question- * . 
ing witnesses, the chairman 6f the committee will present the. 
opening statement, the call for deliberation, and the decision. 
He/she will also open the floor for personal testimonies. 

Opening Statement . ." ^ 

The Committee on Un-American Activities is a fact finding 
body. We are not a court. - We subpoena persons to testify be- 
fore us under okth, in order that we may get all the available 
accurate information on subversive or un-American forces at 
work in this country. If certain legislative action is needed 
to cope with the situation, according to^the evidence, we must 
report the fact to the House. 

The chief function of the committee, however, has always 
been the exposure of un-American individuals and their un-Ameri- 
can activities. The Congress' right to investigate and expose 
undemocratic- forces is as established arid untrammeled as our 
Constitution. Therefore, we have- the power to recommend for 
grand jury investigation anyone whose activities are considered 
to be subversive. We also have the right to press charges of 
contempt of Congress if that action is *so warranted. 

Suggested Questions for Witnesses 

Walt Disney (a 'cooperative, or "friendly" witness) ^ 
• 1. To what extent do you think Communists have infiltrated 
your industry? . 
2. Could you describe some of the things they have done? 
3*. How serious a threat do you consider Communists are to 
\ the movie industry? . 

Ronald Reagan (a cooperative, or "friendly" witness) 

1. How badly do you think the Screen Actors" Guild is 
threatened by communism? 

2. What should be " done about it? 

3. Should the Contmunist party be outlawed? 

John Howard Lawson (under suspicion, an "unfriendly" witness) 
1. Have you been a member of the Screenwriters" Guild? 
2! Do you think there are many Communists in your organization? 
3*. Wouldn"t it be easy to slip Communist propaganda into 
*the dialogue of movies? ^ 

4. Are you or have you ever been a member of the Communist 
party? (When he refuses to answer, ask several times again) 

5. Have you ever written for the D aily Worker ? 
For the New Masses ? - . ' 

/ • 
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Louis Russell,, (HUAC investigator testifying against Lawson) 

1. Do you have proof that John Howard Lawson is a card- 
carrying member of the Communist party? 

2. What organizations does he b*elong to.? 

Edward Condon (under suspicion, an "unfriendly" witness) 
1. Why did you leave the Manhattan Project in Los Alamos 

during the war after anly 10 days? 
:• 2. Wasn't it J. Robert Oppenheimer who asked you- to go to 

Los Alamos? ^ 

3. Didn't J. Robert have a ^brother,. Frank, who was a' * 
Communist? \ • 

4. Didn't you know that J. Robert was very friendly to. 
Communists and, sympathyzed with their causes? 



Why do you think this committee issued a 



description of 



you as "one of the weakest links in our atomic security"? 

Martin Berkeley (a cooperative) " friendly" ' witness ) 

1. Isn't it true that there was a Communist rtieeting in your 
home in June of ^1937? ' ^' 

2. Can you give the names of the people who attended that 
meeting? 

Lillian Hellman (under suspicion, an "unfriendly" witness) 

1. Are you acquainted with Dashiell Hammett? How. well do 
^ you know him? * ' ' 

2. Did you know that Hammett was a Communist? 
f3. Have you traveled in Russia? 

4. Do you ''have friends in Russia? Do you know any writers 
there? ' ' . 

5. Do you have many friends who are Communists? " . 

6. Have you ever been to Martin Berkeley's hcmse? 

7. Were you at a, meeting at Berkeley's house APr the organi- 
zation of the Communist party in Hollywood in June of 
1.937? (Hellman'^ attorney will ask that a fetter written 
by her to the committee be read into the record. Allow 
the letter to "oe read.) 
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ROLE DESCRIPTIONS 



WITNESSES 

These are roles of people who actiaally testified before the 
House Un-American Activities Committee from the period of 
1947-1957. They represent a cross-section of the various kinds 
of testimony presented to the committee. The "friendly" wit- 
nesses were those people who -.cobperated with the committee in 
their search for communism. The "unfriendly" witnesses were 
those subpoenaed because of questions regarding their loyalty. 

Walt Disn ey - A "friendly" witness, eager to confirm HUAC ' s sus- 
picions about the Communist threat in Hollywood. He will testi- 
fy that Communists had been responsible for all the labor 
troubles in his studio. The Studio Cartoonists' Guild was 
dominated by Communists. He was afraid they would write stories ^ 
for Mickey Mouse that were sympathetic to the Communist line. 
Strikes and boycotts were organized by Communist' front groups. 
One was. the League of Women Voters, he testifies. He firmly 
believes that the Communist party should be outlawed. (HUAC 
and investigators knew it was not the League of Women Voters, 
but the League of Women Shoppers. They did not correct him. 
He did not correct his error until the next day. By then the 
papers had picked up the testimony and the damage was done to 
this highly respected group.) 

Ronald Reagan - A "friendly" .witness, testifying as the presi- 
dent of the Screen Actors'" Guild. "Fundamentally I would say 
in opposing those people that the best thing to do is to.m^ake 
democracy work. In the Screen Actors' Guild we make it work 
by insuring everyone a vote and by keeping everyone informed. 
I believe that, as Thomas Jefferson put it, if all the American. 
Eieople know all the facts, they will never make a mistake...' 

\ "Whether the party should be outlawed I agree... is a matter ' 
fbr the government to decide. As a citizen I would hesitate, or 
not like to see any political party outlawed on the basis of its 
political ideology. We have spent 170 years in this country on. 
the basis tRat democracy is strong enough to stand up and fight 
against the inroad of any ideology. However, if it is proven 
that an organization is an agent... of a foreign power, or in 
any way not a legitimate political ' party , and I think the 
government is capable of proving that, if the proof is there, 
then that, is another matter." 

Martin Berkeley - A "friendly" witness. Screenwriter speciali- 
zing in such animal pictures as "My Friend Flicka." He ultimately 
names 161 people as Communist sympathizers. He testifies that he 
allowed his home to be used for the organizational meeting of the 
Hollywood Communist party in June, 1937. He testifies that one 
of the„persons present was Harry Carlisle, now being deported 
back to England. Carlisle had been there to conduct Marxist 
classes. Others at the meeting were Donald Ogden Steward; 
Dorothy Parker, a writer; and her husband Allen" Campbell. Also 
present were "my old friend Dashiell Hammett who is now m 3 ail 
in New York for his activities, and that very excellent playwright 
Lillian Hellman." 
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John Howard Lawson - Fouiider and first president of the Screens- 
writers' Guild. A .well-known screenwriter. One of the "Holly- 
wood Ten," he rdfused to answer any direct questions because he 
"denies the authority of the -committee to ask." He^ argues that 
his right to 'belong to any organization is guaranteed by the 
First Amendment . Therefore, it is none of the committee's busi- 
ness. When asked if he is a member of the Communist party, he 
answers that it is none of the cominittee's rightful business. 
He accuses thera^ of trying to control the movie industry. Next 
it will be the press^ th.en the broadcasting institutions. The 
committee is invading the privacy of all citizens, "which has 
been historically denied to any committee of this sort... it 
invades the rights an^ privileges and immunities of American' 
citizens whether tl;iey be Protestants, Methodist, Jewish or 
Catholic, Republican or Democrats or anything else." He accuses 
them; of using Hitler's techniques to create a scare and to smear 
the motion picture industry. He says that he has been writing 
^TKings about the greatness of America for years and "I shall 
continue to fight for the Bill of Rights which you are trying 
to destroy." 

Edward U . Condon - Scientist. Authority on quantum mechanics, ^ 
microwave electronics and radioactivity. Served on the National 
Defense Research Committee, Roosevelt's Committee on Uranium Re- 
search in! 1941. Directed work on an atom-smasher and in uranium 
fission. ' He served in 1943 as J. Robert Oppenheiraer ' s deputy 
on the Manhattan Project in Los Alamos. He resigned after 10 
weeks because of the strict security. His passport was with- 
drawn in J^une ;194 5 upon the recommendation of General Groves , 
military hWad lof the Los Alamos project. He has been director 
of the Nation4l Bureau of Standards, president of the American 
Physical Society and the American Association for the Advance- 
ment of Science. . 

He ran into trouble with HUAC when as president of the Ameri- 
can Physical\ Society he issued an "Appeal to Reason," calling 
for closer scpientiEic working relations with Russia. He 
invited a delegation of Russians to visit the Bureau of^vStandards . 
Therefore, his name was mentioned in the Washington Time H.erald 
as being linked with some organizations with subversive names 
such as the American-Soviet Science Society. He requested a > 
hearing through the secretary of commerce to clear his name 
which was "unanimously done. But HUAC issued a report on March 
1, 1948, describing Condon as "one of the weakest links in our 
atomic security," meaning that, he might give secrets to the 
Soviets. . 

He is appearing before the HUAC Committee to answer ques- 
tions about his ' friendship with. left-wing physicists. Frank 
Oppeheiraer, brother of J. Robert, was a self-confessed Commu- 
nist v/ho joiiJed the party as a very young man and then got out 
when he understood what it was about. The- Great Depression 
with its unemployment and hunger caused many young people to be 
become disillusioned. ,They found answers in the growing Commu- 
nist party of the United States. Condon testifies that "for / 
those whose inquiring mind had led them to associate with commu- / 
riism in the 1930 's and later to reject it, he has only respect."/ 
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Lillikn Hellman - Famous playwright, screenwriter, author. She 
has bfeen subpoenaed because of her close association with 
Dashiell Hammett, novelist. Having been questioned before , 
McCarthy's Committee, Hammett was found guilty of contempt for 
refusing to give names of contributors to the Civil Rights Con- 
gress, an organization for which he was an officer. He served 
six months in prison. Also Martin Berkeley has named Hellman 
as having been in a meeting at his home. Berkeley is a reformed 
Communist. Hellman testifies that she doesn't remember Berkeley. 
She has to be reminded that she had even met him. That was at a - 
brief lunch with sixteen other pebple at the studio commisary. 

When ordered to appear before HUAC Hellman felt that she 
could not testify freely about her own associations if it meant 
naming names of old friends and associates. "Guilt by associa- 
tion" would result because of her association with Dashiell Ham- 
mett, now in prison. To plead the. Fifth would mean ridicule as 
a "Fifth Amendment Communist," a label freely given to anyone 
using the constitutional right to remain -silent. She, therefore, 
has written a letter to the committee asking that she be allowed 
to answer questions only about her activities. The committee . 
refused her request. Therefore, she pleads the Fiftft to all 
questions that are likely to implicate herself or others . Her 
• letter explains why. 

Louis Russell - (Private investigator hired by HUAC to investi- 
gate the backgrounds' of the people under sobpoena) H^ will pre- 
sent evidence he has uncovered about Lawson. He testifies that 
Lawson had a Communist party "registration card" for the year 
1944 made out in his name bearing the number 47275. ^ He presents 
the name of the Communist- front organizations to which Lawson 
belongs: International Labor Defuse; the "American League * 
Against War and Fascism, the American peace Mobilization, and 
American Youth for Democracy. All a>re on the attorney general's 
list of subversive organizations. LaVson is a regular contribu- 
tor to the New Mass and the Daily Worker , Communist publications. 
Lawson has "shown an active interest in Nhhe Soviet Union." 



ATTORiIEYS . - 

Attorney for John Howard Lawson - You will help^'^xrepare his 
defense, deciding how questions will be answered. will sit 

with him. during his testimony and advise him on his answers. 
Lawson will not answer questions related to his political 
beliefs because he feels .they violate his First Amendment^righti 

Attorney for Edward U. Condon - You will help prepare his defen, 
deciding how questions will be answered. You will sit with him 
during his testimony and advise him on his answers. 
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Attorney for Lillian Hellman - You will work with Lillian Hell- 
man on her testimony and will sit. with her during her testi^ * . 
mony. If any question forces her to say any more than. very 
commonplace things, you will advise her to plead the Fifth. 
This means questions about her or her friends' activities or 
memberships, etc. After questions have beeri asked by the com- 
mittee, stand and ask that her letter written to the committee 
two weeks earlier be allowed to be read into the record. Then 
do so. 



May '2, 1952 

House Committee Un-American Activities 
Dear Sirs: 

As you know, I am under subpoena to appear before your commit- 
tee on May 19, 1952.. I am most willing to answer all questions 
about myself. I have nothing to hide from your committee and there 
is nothing in my life of which I am ashamed. I have been advised 
by counsel that under the Fifth Amendment I have a constitutional . 
privilege to decline to answer any questions about my political 
opinions, activities, and associations, on the ground of self-in- 
crimination. I do. not wish to claim this privilege. I am ready 
and willing to testify. 

But 1 am advised by counsel that if I answer the committee's 
qiiestions about' myself I must also answer questions about other 
'people and that if I. refuse to do so, I can be cited for contempt, 
^ My counsel tells me that if I answer questions about myself I have 
waived my rights under the Fifth Amendment andwould be forced 
legally to answer question^ about, others . This is very difficult 
for a layman to understand. But there is one principle that I do 
understand; I am not willing, now, or in the future, to bring bad 
trouble to people who, in my past association with them, were com- " 
pietely innocent of any talk or any action that was disloyal or 
subversive; I do not like subversion or disloyalty in any form 
and if I had ever seen any, I would have considered it my duty to 
have reported it.. .But to hurt innocent people whom I knew many 
years ago in order to save myself is to me, inhuman and indecent 
and dishonorable. I cannot and will not cut my consicence to fit 
this year's fasjiion, even though I long ago came to the conclusion 
that I was not a political person and could have no comfortable 
place in any political group. 

• Signed, 
Lillian Hellman 
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PERSONAL TESTIMONIES 

These are testimonies of people who lived through the McCarthy era 

C harlie Chaplin - I believe my troubles began in San Francisco 
in 1942 when I delivered a speech. I supported the idea of 
opening a "second front" in Europe to help the Russians, who 
were taking the brunt of the fighting.. I described the Russians 
as fighting for "our way of life" as well as their own. I 
also remained good friends with people thought to be syrapathetic 
to communism such as Picasso, Thomas Mann, Bertold Brecht. I 
lived in the United States for 41 years but never became a citi- 
zen. This was a target for my enemies. I left the United States 
for good and only returned in 197 2 to receive a special Acaddmy 
Award. I 
Humphre y Bogart - I was- a member of the Committee for the Firjsf 
Amendment which was formed by people in Hollywood to give supr 
port for the writers, actors, directors who were being accuse^ 
of being sympathetic to the Communist party. We chartered a \ 
plane and flew to Washington where we arranged two broadcasts \ 
on AB^ network called "Hollywood Fights Back." I suffered for\ 
this. My picture appeared on the front page of a Communist 
paper in Italy. The Daily Worker carried my picture anc^ every- 
body started calling me a dangerous Communist. It's a crazy 
time. We're all running scared. If Roosevelt were still alive, 
we would never have had all of this. As it is, none of ushave 
any guts. 

Katharine He pburn - I lent my name to petitions and advertise- 
ments to help the accused of Hollywood. My studio, MGM, re- 
ceived so many letters against me that the studio boss,, Louis 
B Mayer, told me .that he could not use me in any more films 
until I had once again become publicly acceptable. I didn t 
get to work because I took a stand in the defense of my friends. 
This is a scary, horrible time. 

Professor Simon W. Heimlich - I taught on the faculty of Rutgers 
University where I had tenure. I was subpoenaed to. appear be- 
fore McCarthy's committee in- September , 1952. I pled the Fittn . 
Amendment. When the president of ythe university called me m 
to question my action, I explainedX that I certainly was not nor 
ever had been a Communist. I pled the Fifth because I am op- 
posed to all public investigations of political opinions He 
fired me with the explanation that the university was obligated 
to clear up any doubts about party memberships. There was no 
doubt. I' was fired because I pled the Fifth Amendment. Instead 
of it being a right that protects, it now confirms guilt, a far 
cry from its' original intent. 
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Ruth Brown - I was a librarian in Bartlesville , Oklahoma. I 
have never been a Communist, My problem came from a citizens' 
committee which complained that I gave too muqh 'shelf space to 
publications such as The New Republic ^ The Nation ^ Soviet Russia 
Today, Consumers ' Research and Negro Digest . They said all of 
these were objectionable periodicals. I was fired and the Okla- 
homa Supreme Court upheld a decision against me when I filed 
suit. 

John Paton Davis, Jr. - I am a specialist on China. I worked 
for several years in the Office of Chinese Affairs, State Depart 
ment. 1 was suspended as a security risk in June, 1951, cleared 
reinvestigated., then cleared again. But my career in the 
Foreign Service is destroyed. Our office knew that Chiang Kai- 
shek did not have the support of the people. Mao Tse-tung not 
only had their support but they were doing very well under' him. 
We transmitted this information along with pur opinions that / 
perhaps we should open up relations with Mao. Washington becam^ 
very upset with our analysis. That is when I was accused of j 
infiltrating the CIA with Communists, r 

Dr. Vannevar Bush - I aF.i president of the Carnegie Inst .tution^I 
I was the head of the Office of Scientific Research during / 
World War II. I am speaking for the scientists. By the mid-/ 
fifites about 1,000 scientists had encountered difficulties j 
with security. "We have a system of security clearance ... whi/ch 
seems almost calculated to destroy ... reputations by innuendo /and 
charges based on spite .. .worst of all, we have the evil practice, 
of ruthless, ambitious men, who use our loyalty program for 
their own political' purposes ^ " Scientists have stated serious 
doubts about the effectiveness- of this program. It has resulted 
in investigation procedures that have , seriously impeded our 
progress toward scientific advancement. Perhaps the greatest 
impediment to the scientist is the political climate of the 
country. 

Dwight D. Eisenhower, President of the United States 1953-1961 
Of one thing I am certain: The political climate that existed 
before the appearance of Joe McCarthy allowed such a man to 
succeed. I said the following in an address at Columbia Univer- 
sity: 

"Amid ... alarms . and uncertainties, doubters begin to lose 
faith in themselves , in their country , in their convictions . 
... if we allow ourselves to be persuaded that every indi- 
vidual, or party, that takes issue with our own convictions 
is necessarily wicked or treasonous, then we are approaching 
the end of freedom's road. .. .As we preach freedom to others, 
so we should practice it among ourselves . " - 
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Title: BROWN V, TQPEKA BOARD OF EDUCATION (1954) 



Introduction : . ... 

This landmark equal protection case overturned the "separate 
but equal" doctrine oE the Plessy case a half century earlier. 
In this case study, students are asked to write their own 
decisions and compare them with Chief Justice Warren's de- 
cision. The activity can be used when studying the Civil 
Rights movement of the 1950's and 1960's. It can also-be 
used when studying the Fourteenth Amendment and in conjunc- 
tion with Plessy v. Ferguson . 

Objectives : 

1. To increase understanding of the equal protection clause 
of the Fourteenth Amendment as interpreted in the Brown 
decision. 

2. To increase awareness of changing interpretations of con- 
stitutional rights during different periods in history. 

3. To understand how political and social conditions in- 
fluence judicial decisions. 

4. To enhance writing and reasoning skills. 

Level : 8th and above 
Time : One class period 
Materials : 

Attachment 1 - Brown v.. Topeka Board of Education (19 54) 
Attachment 2 - Decision: Brown v. Board of Education 

Procedure : 

1. Hand out Attachment 1. Have students read case. Discuss 
questions. 

2. Have students write their own decision, including reason- 
ing, on the case. This may b^'.done in class or as home- 
work. . . __ 

3. Hand out Attachment 2. Read Warren's decision. Have^ • 
students compare their reasoning with the Court decision. 
Duplicate some of the students' decisions and distribute 
for comparative purposes (optional).. 

4. Put the following quote from Justice Holmes on the board. 
Have students discuss ^ih the light of the Brown decision. 

"Precedents should be overruled when they become in- 
consistent with present .conditions. " 

• - Justice Holmes 

The Coimnon Law (18 81) 
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BROWN V, TQPEKA BOARD OF EDUCATION (1954) 



Tfie ?l2A^6y V. VoAQiaon dzcl^lon oi 1S96 Qa\)z l(iQal sanation to 
thd ^^6zpaA(vt(i bat (iqual^^ dooX/iuia. 

"S^poAatz but tqual" um atimy^ ^epoAote. But It u)cu> cUbw^t 
mvM. dquaZ. "SzpoAatz but zquaZ" lam HaX blacks zvoAy pcxAt 
oi th2AA JUsjQJs, Tkzy put blacks In tHa back oi public bu^u. 
Thuc lam made blackA ^Zt In ^cpoAoXc lAXuXlnQ Koorri^ In tAxUn 6ta- 
tion6. They even made blacks u^e ^epanxUe dAA^nklng \ {^ountaA.n^ . 
Mo^t AjnponXant, th(i^e lam made ^egj^egated education the pn.e^ 
'vaA.ltng pattern. \ \ 

In the tu)entieth centuAy, black men and u)omen /le^uded to be 
held dom. Some moved i^iom ioAm^i to CAXte^. OtheA6 ^moved i^om 
the South to the Nontk* Many blacks began to ea/in moVe money than 
be{^o/ie at job^ In iactohA^u. Some blacks became iamoa6 a6 mJjteM, 
mu6tctan^, o/i athletes. Otheu became lawyeAM and doctou. 

By the 7 950'4 black AmeA^ican^ had made ^ome goA^n^. But they 
6tAlZ ^u^eAed because oi "Jtm Caoia/* lam. They began to {^om^ 
gAoup6 to take th(UA cajue Into the. counts. The mo^t tmpoAtant 
cohe ioA black hoenA^cani In the twentieth centuAy came In 1 954. 
It called B^om u. BooAd oj Education . Let*^ Investigate 
this key case. 



On school mornings, Linda Brown would wake up e'arly. She- 
had to get up earlier than most of the kids in her neighbor- 
hood. She was black, and she lived in Topeka^ Kansas. A Kan- 
sas law allowed segregated schools. This law allowed the men 
who ran Topeka ' s schools to have separate schools fdr black 
children and white children. 

There was a grade school just five blocks from Linda's 
house. But that school was for white children only, i Linda 
had to take a bus that would carry her 21 blocks to tihe 
school for black kids. So she had to get up early. . 

Linda's parents were angry about this situation. \ They 
took their case to a federal court in Topeka. They said that 
Linda's black school was not as good as the white schdol in 
their neighborhood. The black school's building was o^ld. 
The classrooms were crowded. And there weren't enoughl teachers , 



Case only from Law in a New Land , Law in American Society 
Foundation, Houghton Mifflin Company, 1972. Used with 
permission. 
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Mr. and Mrs. Brown said that Linda had been denied the 
"equal protection of the laws" promised by the Fourteenth . 
Amendment. 

But Mr. and Mrs. Brown claimed even more. They said that 
Linda's school could never be equal as long as it was sepa- 
rate. They argued that segregated schools were harmful to 
black children. Such schools, they argued, seemed to say 
that blacks weren't good .enough to go to school with whites. 
The only way to prevent this harm was to put an end to all 
segregated schools. 

The federal court in Topeka ruled against the Browns. 
This court said that the black school and the white school 
were just about equal. 

But Linda's parents were sure that they were right. So ^ 
they asked the- United States Supreme Court- to look into their 
case. 



Questions for Discussion 

1. What kinds of factors other than school facilities, 
teachers' qualifications, ajid courses of study might make 
segregated schools unequal? What was the Browns' argu- 
ment? 

2. All 'Americans, white and black included, pay taxes to 
support public schools and other facilities. Do you 
think it 'is a denial of equal protection, to tell black 
people .they, cannot use facilities they help pay for? 

3. During the period before the Brown case, school districts 
used "bussing" to. segregate black students from white 
students. Compare this with the use, of bussing to inte- 
grate schools . • ' 



Pretend you are the Supreme Court Justice assigned to 
write the decision in this case. Write your decision 
and give *YOur reasons. 
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DECISION: BROWN V. BOARD OF EDUCATION 

The Supreme Court made a unanimous decision in favor of 
Brown.. It said that separate education was by its very na- 
ture unequal and a violation of the equal protection clause 
of the Fourteenth Amendment, The-Court thus overruled the 
doctrine of "separate but equal." 

The following is an excerpt from the opinion written by 
Chief Justice Earl , Warren. 

. Today, education is perhaps the most iiinportant function of state and 

local government. ' Conpulsory school attendance laws and the great 
• expenditures for education both dannonstrate our recognition of the 
importance of education to our democratic -society. It is required 
in the performance of our most basic public responsibilities, even 
service in the armed forces. It is the .very foundation of good 
citizenship. Today it is a principal instrument in awakening the 
child to cultural values, in preparing him for later professional 
training, and in helping him to adjust normally to his environment. 
In these days, it is doubtful that any child may reasonably be 
expected to succeed in life if he is denied the opportunity of an . 
education. Such an opportunity, where the state has imdertaken to 
provide it,^ is a right vMch-must be made available to all on equal 
terms. 

. We ocme. then to the question presented: Does segregation of children , 
in public schools solely on the basis of race, even though the physi- 
cal facilities and other "tangible" factors may be equal, deprive 
the children of the minority group of equal education opportunities? 
We believ:e that it does.... - o 

To separate... (children) fron others of ^similar age and qualifica- 
tiions solely because of their race generates a feeling of inferi- 
ority as to their status in the connunity that may affect their , hearts 

and minds in a way unlikely ever to. be undone Whatever may have 

been the extent of psychological knowledge at the time of Plessy v. 
Ferguson , this finding is amply supported by modern authority. Any 
language in Plessy v. Ferguson contrary to this finding is rejected. 

We conclude that in the field of public education, the doctrine of 

"separate but equal" has no- place. Separate educational facilities 
• are inherently unequal. Therefore, .we hold that the plaintiff s and 

others similarly situated fot vton the. actions have been brought are, 
. by reason of the segregation complained of, deprived of the equal 

protection of the law guaranteed by the Fourteenth Amendment . 
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Title: THE PENTAGON PAPERS CASE (1971): FREEDOM OF THE PRESS 



Introduction : - 

The conflict between individual liberties and national secur- 
ity during wartime is a legal issue which has continued to 
arise in U.S. history. The famous Pentagon Papers Case 
focused international attention on this issue during the 
height of the Vietnam War. This case study will allow -students 
to grapple with the issue and examine the doctrine of prior ^ 
restraint. It will also enhance understanding of the politi- 
cal climate in which the Vietnam conflict took place. This 
activity can be taught when studying the Vietnam War. It 
would be useful to make references to the John Peter Zenger 
and Korematsu cases for a comparison/contrast of the issues, 
involved. . It may also be used when studying the First Amend- 
ment and doctrine of prior restraint. 

Objectives : 

l\ To enhance understanding of the Fir st Amendment ' s fre^^dom 
of the press.- . . 

2. To develop understanding of the doctrine of prior restraint. 

3. To explore the conflict between the public's right to 
know on the one hand, and the powers of the President and 
the national interest on the other. 

.4. To increase awareness of public response to the Vietnam War. 

Level: 11th 

Time : One-half to one class period 
Materials : ' • . ^ 

Attachment 1 - -The Pentagon Papers Case \ 
Attachment 2 - Decision - 

Procedure : » 

1.. Before handing out Attachment 1, discuss: 
a.. What is the national i^nterest? 

'5b. What is more .imf)ortant, the ° national interest or the 
public's right to know and the right of the press to 
publish? 

c. Ar,e (^there- times wheh the national interest should 
supercede freedom of the press? 

2. Hand out Attachment 1. Read and discuss the important ^ 
facts ' and issues. Emphasize the issue of prior restraint 
Have students discuss attitudes of the public toward the 
Vietnam War during this period of time. Have the class 
vote-an what they think the Court decision should be. 

3. Hand out Attachment 2. Have students read the decision 
and excerpts from the two opinions. Have students dis- 
cus's the points of view in both opinions. 
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THE PlENTAGON PAPERS CASE 



Introduction 



L^boAXy 0^ th^ p>^exS4, kl6tohA,aally aoyi^^d(2A^d and tak^n 
up by thz fudoAol ChYU^tiMxtlon, h(U mmwt, . phAMcMpally 
oLthough not exc£a6iue/f/, mmanAXy i^om pKzv^oa^ 

! - Chief Justice Hughes 

I Near v. Minnesota (1931) 



There is a strong [tradition of opposition to pre-publi- 
cation censorship (called prior restraint ) in American judi- 
cial history. It has .been held that it is better to allow 
some things, to be published and let the writer be criminally 
prosecuted, after publiication if necessary, than to prevent 
publircation to begin with. • . 

But what about the! publication of • government information 
that is classified "top secret" or that has been illegally 
obtained? ' 

This conflict arose during the height of the Vietnam War 
in 1971. The famous Pentagon Papers, official documents 
which gave a detailed history of the U.S. involvement in 
Vietnam, cov.ering the administrations of four Presidents - 
Truman, Eisenhower, Kennedy, and Johnson - were leaked to the 
press. Here is the story. 

New York Times v. United States 
United States v WasJiing ton . Post Company 

It had the elements of a mystery. The Pentagon had co^n- 
tracted with the Rand Corporation, a think tank, to do a 
thorough history of United States policy relating to Vietnam. 
Eventually, the research resulted in la 47-volume study en- 
titled HistoTy of U.S. Deci^sion-Making Process on Vietnam 
Policy . The materials were, classified as top secret.' 



From The Idea of Liberty by Isidore Starr, 
West Publishing Company, 17 0 Old Country Road, Mineola, 
N^w York 11501. Used with permission. | 



3 



ATTACHMENT 1 



Daniel Ellsbeirg was one of the men assigned to this job.' _ A " 
hawk with reference to the ^Vietnam war, he apparently wa.s so in- 
fluenced by the documents that came' to his attention that his 
views on the war changed radically and he became a dove. Deter- 
mined to bring' to the attention of the American people and to 
Congress what he believed to be half-truths, misrepresentations , 
and lies by presidents and government officials, El/lsberg took 
eighteen, of these volumes out of the files of .the Rand Corpora- 
tion, had them photocopied, and then returned them'. These were 
all marked "TOP SECRET," but Ellsberg argued that -this set be- 
longed to three government officials, one of whom gave- him per- 
mission to read them. . ' _ 

Later, when Ellsberg ,. and Russo, the man who helped him, were 
tried for this act,- the government maintained that they had Stolen 
the documents. Since that case later resulted in a mistrial, 
neither Russo nor Ellsberg was ever tried again and the issue of 
their guilt under the law remains undetermined. 

In order to publicize what they .regarded as crimes against 
the American people by governmental officials, Ellsberg and Russo, 
turned the photocopied materials over to the New York „Times . .After 
studying the materials for three months, the Times decided to pub- 
lish them and on June 13; 197.1 thfe first of the articles appeared. 
The government .tried to get an injunction against the Times to 
stop any further publication on. the, ground* that exposing, the top 
secret documents would injure the war effort, as well as .strain 
relations 'among the United States and its allies. The New York 
Times 'replied that ''the First Amendment prohibits censorship of the 
press, especially . prior' to publication.' • 

The United States' Distract Court ruled for the Times, but 
the U.S. Court of Appeals reversed. At the same time, the 
Wa shington Vost ' began the publication of installments of the 
Pentagb n papers and when* the government tried to get an injunction, 
both the U.S. District Court and the U.S. Court of Appeals sided 
with the newspaper. " ■ ' . 

The case was then appealed to .-the Supreme -Court. - Since prior , 
restraint was the issue - censorship before publication,, speed 
was of the essence. The longer the courts delayed, the longer 
the publication would be delayed.. With unprecen^ented speed, 
the Supreme Court decided the case in four days. Arguments were 
heard on June 26, 1971; the ruling was handed down on June 30, 

1971. ' ■ . 

As can be expected, this was a tough case for the nine 
Justices. On the one hand, there was the claim by the riewspaper^ 
that freedom of the press is protected .by the First Amendment. 
On the other hand, there was the position of the government that 
the President is Commander-in-Chief of the Army and Navy and the 
chief architect of American foreign policy. He and his a^sis- _ 
tants have the power to decide which documents should be 'classi- 
fied as Top Secret. When this is done, no one can see or read 
these documents without permission. The newspaper^ had no right 
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to see or publish these documents, declared the Government^ 
especially. since Ellsberg did not have any right to their 
possession. By passing them on to the newspapers, he •was 
committing a crime, so the argument went, and the newspapers 
had to share that guilt because they were not entitled to^ 
possession. Furthermore, argued the Government, publication 
of the documents would result in grave and irreparable in- 
: jury to the .public interest. 



How would you decide this conflict in values? 
Can you think a way out of this dilemma? 



fhe War atr Home 




/ 



9 ' : . 
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DECISION SHEET 

If it is any consolation to you, the Court had so much 
trouble with this case that the result was a 6 to 3 ruling. 
The decision bf the majority was presented in a 'per cuxiara' 
opinion - an unsigned opinion giving the decision. Having 
done this, each of the nine Justices then went on to write 
his own opinion, giving his own reasons. 

' The 'per curiam' (unsigned) opinion of the majority is 
brief and reads as follows: 

...Any system of prior restraints of expression comes . 
to th-^ ^ Court bearing' a heav^^ presumption against its \ 
constitutional validity The Government "thus car- 
ries a heavy burden of showing justification for the 
imposition of such a restraint .The District Court 
for the Southern District of New York in the New York 
Times case,... and the District Court for the District 
of Columbia Circuit in the Washington Post case 
held that the Government^ had not met that burden. 
^ We agree. ... - ^' . 

H ere are excerpts from two separate opinions . 
Mr. Justice Black wrote: , 

. . .T believe that every moment's continuance of the in- 
junctions against these newspapers amount^ to a flagrant, 
indefensible, and continuing violation of the First 
Amendment. .. .In my view it is unfortunate that some of 
my Brethren are apparently willing to hold that the 
publication of news may sometimes be injoined. Such a 
holding would make a shambles of the First Amendment 



Mr. Jus^tice Stewart wrote: 

In the absence of the governmental checks and balances 
present in mother areas of our national life, the only 
effective restraint upon executive policy and power in 
the areas o'f national defense and international affairs 
may be in an enlightened citizenry - in an informed and 
critical public opinion which alone can here protect 
the values of democratic government. For this reason, 
it is perhaps here that a press that is alert, aware, 
and free most vitally serves the basic purpose of the 
First Amendment. 



Title ; THE WATERGATE CASE: NIXON V. SIRICA (1973) 
Introduction: 



The issue of separation of powers, checks and balances, and 
executive pirivilege came into national focus when ;bhe Water- 
gate scandal shook the Nixon Administration, -This' case study 
allows for a detailed examination of the facts and issues in- 
volved in the legal battle over the Watergate tapes fought by 
the .executive and judicial branches. This activity can be used 
when studying the Nixon administration. Past cases in separation 
of powers (including the Marbury case, the Worcester case, 
Andrew Johnson's impeachment, Roosevelt's Court packing, in 
this volume) may be related/to this case in discussion. 



Objectives : 



1. To understand the facts" and issues involved in the Watergate 
tapes case. | 

2. To- examine the issue of executive privilege and the extent 
to which it can be claimed under the prinbiple of separation 
of powers. 

3. To increase understanjding of checks and balances. 

4. To understand that under the rule of law, laws apply equally 
to all citizens, incliiding high government officials.^ 

5. To enhance critical tninking skills. 

Level: 11th 



Time: One .class period \ 
Materials : \^ 
Attachment Nixon v. Siriba (1973) 

" ■ ' \ . ' 

Procedures : v » 

- • ■ \ 

This activity can be conducted\ either as a case study or a 

mock court of appeals simulation. 

A. Case Stuldy \ 

1. Hand' out Attachment 1, \Have students discuss the facts 
\ ; and issues of the case. Discuss arguments pf both sides, 
- Ask studentis to make a decision oh the case and take a 
.vote, s \ ' ■ : 

"2. Read the decision and -discuss. 



B: Mock Court of Appeals Sinralation 

1.. Hand out Attachment 1. Discuss facts and issues. 

2. Div^ide the class into groups of 7 students. The groups 
should select roles as follows: . 

(3) U.S. Court of Appeals Judges 
(2) attorneys for petitioner, Nixon 
(2) attorneys for respondent, Sirica 

3. -Have attorneys prepare arguments for their sides. Have 
. judges prepare questions to ask attorneys. Tell judge 

to allow petitioner 5 minutes, respondent 5 minutes, and 
give petitioner 1 minute for rebuttal. 

4. Conduct simultaneous appellate simulations. 'Make sure 
groups are far enough apart to avoid interfering with 
one another. Allow time for judges to' make a decision. 

5. Ask each group of judges to give their decision and 
reasoning. 

.6. Read decision and compare it to the students ' decision. 
Allow time f6r discussion. 



DECISION: NIXON V- SIRICA 



The U.S. Court of Appeals ruled against Nixon. The court 
said that the Constitution did not give the President absolute 
power to withhold material subpoenaed by a grand jury. The 
President did not have total ^executive privilege. To allow 
this would hurt, not ^uphold, the separation of powers. It was 
for the court and not the President to determine the extent 
of executive .privilege. ^ • i 

The claim of executive -privilege to safeguard national 
security was outweighed by the need to get evidence for a 
criminal trial. 
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. NIXON V. SIRICA (1973) 

Jane 17, 1972 - p/i2^ldQ,yvUcLt 2ZQ.cJu,on yoxiA. T^o.: 1:52m. BuAgWu ^ 
In v^abbeA gloves voqaq. n^ii-tinQ tkz ilt(L6 oi thd dcuikdmd VmocAcuUcL.NcuUonaZ 
HojoidquoJvtQA^ in Workington* 6 6iA)ank WcjutoAgcuto. OO^ldO. BtUlding. A 6Q,cuAAXy 
gua/id making kU ^oandr kOf^p^md to notido. t(itltal(i tap2yi> on goAagd doonr 
LVhoAd tho. bfiojak-in had occuAA^d^ A policn caAi mr ^immonnd. And mXhin 
minutoA, of^{^icQJi6 voiXh gan6 dAouon caught thd buAglruu in tho, act. Seven 
men vOQAc aAAUtcd ioK tAying to in^toZt eZcctAQnic spying dovicu and 6tcaZ 
potltical 6ccAetr l^om the VmocAot^. Tm iA)2Ae identified a6 oHicAjil^ 
0^ the Republican paAty'6 committee to Ae-eteci V^ei^ident RlchoAd Nixon; 
one, 06 a con^uZtant to the WkUe Houre iXrel{^. Tha6 merged the tip of 
an iceboAg that would become knom a6 the "Watergate scandal'* - the mo^t 
uxid^rpAead evcA exposed on a {^edoAol adminl6tAation. The im^Atigation 
tuAned up Aepo/it6 not only o{^ buAgloAy, bat al6o- high-level inf^luence ped- 
dling, di6^uption o{^ the election pAocer6, and covQA-up to ob^tAuct jus- 
tice. The 6candal eventually muZd lead to the Ae6ignation of a 6coAe o^ 
top admintstAa.tion oHiclal^, including the ?AUident* 6 campaign committee 
cha^iAman, {finance committee chaiAman, and kU tu)o cZo6e6t White Hou^e 
aidu. It mold Aeach into the Justice VepoAtment, the TedeAol BuAeau 
of^ Inve^i^tigatton, the CentAol InteZUgence Agency. It muld A(^ult in the 
sentencing of moAe than a dozen pennons io.n, voAlour cAAme6. It muld even 
lead to the Ao^lgnatton of the ?A(^^ldent himself. FoA tu)o yeoM a^toA 
the Watergate bAeak-ln, hovoevoA, the White Howse denied A^^ponrlbltity ioA 
the planning oA the coveA-up by o^LtheA the VAUldent oA any mmbeA o{^ ku 
6ta{^(^. To e6tab,tUh (Inedibility, the adninstAotlon appointed 06 a ^special 
pA06ecutdA ?Ao(^e66oA AAchlbald Cox of HoAvoAd Loi/) School, a iohmeA U.S. 
SolialtoA GeneAol. He urn pAomiAed complete Independence to puuae the In- 
vei>tigation be^oAe. a gAahd jixA.y and In the counts. In addition, the Senate 
WateAgate Committee opened a S(>JLi2^ oi nationally- televised hmAtngs pAoblng 
Illegal and unethical activity duAlng the 7 972 pA^Mldential cxmpalgn. Its 
chalAman tins SenatoA Sam EAvln, a VmocAat o{^ NoAth CoAolina and a Aecog- 
n.ized constitutional expeAt. VuAlng the Invutlgatlons oi 1 973, the 
(iOltotolng key ca^e oAdse. 

Senate Watergate Committee staffers didn't realize they were 
nearing the pivotal moment in their investigation of the White 
House scandal. Behind closed doors in Room G-334' of the Senate 
Office Building, their questioning of Alexander P. Butterfield 
had dragged on all afternoon. It was 5pm. And Butterf ield - 
a former aide to President Nixon who was being interviewed. as a 
possible witness in the public committee hearings - had told 
them nothing particularly startling. Then one committee staff 



From Vital Issues of the Constitution , Law in American Society 
Foundation > Hough^con Mifflin Company, 1975. 
Used with permission. 
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investigator, following a hunch, asked the key question: 
"Are conversations in the President's of f ice' recorded?" 

"I was hoping you fellows wouldn't ask me about that," 
replied Butterfield. Time stood still. Then the blockbuster 
truth came tumbling out. 

In 1970, said Butterfield, Nixon had ordered the Secret 
Service to install electronic bugs, or listening devices. Since 
then, all conversations had been secretly and automatically 
'tape-recorded in the President's offices throughout the White 
House complex, the Lincoln Sitting Room; the Cabinet Room, and 
his study at Camp David. All the taped conversations included 
ones dealing not only with the Watergate scandal, but also 
with other governmental issues, with national security, with 
foreign relations, and with references to individuals.. 

Both' the Senate Watergate Committee and the Special ^Prosecu- 
tor hastened to ask President Nixon to turn over the tapes. 
There had been serious conflict in much of the Watergate : testi- 
mony. And these recordings might settle most of the disputes. 
As the "best evider.ce" of the actual conversations between the 
President and his aides accused of taking part in the Watergate 
break-in, the tapes could support or deny the testimony 9f many 
witnesses. And they could clarify the President's own role in 

the affair. • ^ • ^ 

President Nixon refused to turn over the tapes. He. 'claimed 
that communications between the President and his advisers were 
confidential because of "executive privilege" and should not^be 
divulged even in a court of law. He complained that to publicly 
reveal many such private conversations could damage national 
security and foreign relations. 

Next, Special Prosecutor Archibald Cox secured a subpoena, 
an order demanding the production of evidence in court. This 
subpoena called upon the President to give the grand jury nine 
tape recordings of specific meetings and telephone conversations 
that had taken place between the President and his advisers 
from June 20, 1972 to April 15, 1973. In a letter dated July 25 
1973 the President rejected the subpoena. He said to deliver 
the tapes would "inconsistent with the public interest and 
with the constitutional position of the presidency . " 

Special Prosecutor Cox polled the grand jury in open court 
and learned that the members of the jury wanted the tapes he 
sought. He then persuaded U.S. District Judge John J. Sirica 
to order President Nixon or one of his assistants to show cause 
why the evidence requested in the subpoena should not be pro- 

iduced. ' 'J ^ 

In their reply to Judge Sirica, attorneys for the President 

presented' two' major arguments: 

1. The letter of July 25 constituted a valid and formal 
claim of executive privilege. 

2. The U.S. District Court did not have jurisdiction, or 
authority, to order the President* to comply with the sub 
poena after his claim of executive privilege. 
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The Special Prosecutor offered several arguments in support 
of the court's order: 

1. President Nixon had previously promised not to' claim 
executive privilege with respect to testimony by his 
present and former assistants. 

2. Detailed testimony by the President ' s assistants before 
the Senate Watergate Committee had led Special Prosecu- 
tor Cox to believe that conspiracies, existed among per- 
sons other.. than those already convicted of the Water- 
gate break-in and wiretapping. Cox also said the Senate 
testimony led him to believe such persons conspired to 
conceal the identities of the parties involved, 

3. Evidence concerning the existence and scope of the con- 
spiracy was in the tapes. 

4. Inconsistencie-.s in the testimony of the President 's 
assistants before the Senate Watergate Committee raised, 
the possibility of perjury.- or false evidence under 
oath. 

5. Tape recordings of the conversations requested were di- 
rectly relevant to "the grand jury.'s task. And they 
would be critical in their consideratiori of whether and. 
whom to. indict. 

Judge Sirica rejected President Nixon's challenge to the 
'court's jurisdiction. To carry out the subpoena, the Judge 
ordered that the tapes requested by the Sp'ecial Prosecutor be 
handed over to the court fqr examination V in camera" (in private 
in the judge's chambers) He did this so that he could determine 
which tapes, if any, shomLd be- kept secret by the President on ^ 
grounds of privilege - and which should be turned over to the 
grand jury. , ^ . • . . 

Neither the .President nor the Special Prosecutor was . satis- 
fied with Judge Sirica's decision'. The President's attorneys* 
asked the U.S. Court of Appeals to command the Di^strict Court 
to set aside -Its August 29 order.' They conceded that the Presi- 
dent, like every other citizen, was under a legal duty to pro- 
duce relevant, nonprivileged evidence to the grand .jury when 
called upon to do so. But the lawyers argued that it was solely 
the President's responsibility to determine whether a particular 
piece of evidence was within the scope^ of his "executive 
privilege." This immunity and absolute privilege, said the 
President's attorneys, arose from the doctrine of "separation 
of powers" and by implication from the Constitution itself- 

Special Prosecutor Cox, on the other hand, wanted the Court 
of Appeals to command full and immediate disclosure of all the 
subpoenaed tapes to the grand jury. 

The main issue before the U.S. Court of Appeals was whether 
the President, "in his sole discretion, could withhold from a 
grand jury evidence in his possession that was relevant to the 
grand jury's investigations. 
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Questions for Discussion 

1. .What conditions, if any, would make the claim of executive 
privilege constitutional? Does this case fall under those 
conditions? 

2. Should Judge Sirida have jurisdiction to make the President 
turn over the tapes?" Why? 

3. Do you think the President is legally bound to obeying a 
court order? 

4. Do you agree with President Nixon ' s argument that court \ 
interference with executive privilege would hurt the idea*, 
of separation of powers? 

5. Which do you think is more important: 

(1) the President's right to keep his private* communica- 
' ' tions with ^members of his staff, or " • ^ ^ 

(2) a prosecutor's right to get evidence in a criminal 
trial. • 

6. Ca^n you think of other cases in hrstory which have involved 
one branch of government in serious conflict with another? 

n\ How would you decide this case? 



Title: BLACK MESA: SENATE COMMITTEE HEARING SIMULATION 



Introduction : , ' 

Ever- since the colqnization of the New Worlds traditional 
Indian culture and/'land use have been on a collision course 
with the white man's culture, laws, and know-how. When coal 
was discovered at Black Mes-a , 'Arizona , home of Hopis and 
Navajbs, power companies signed contracts with the tribes^ to 
strip-mine the land and coal-fired power plants were^ built. 
The impacj: on the Indian culture, land, economy and environ- 
ment has ^een a controversy ever since. In the early 1970's 
a law suit was filed against the Department of , the Interior, 
charging that it had not lived up to its role as trustee to 
protect the tribes against the alleged abuses of the* power 
companies. Another suit, filed by a group called the Black 
Mesa . Defense, tried to change the original contract with the 
Peabody Coal Company to raise the price per ton of coal paid 
to the Indians. • 

These controversies led to Senate sub-commi-ttee hearings on 
whether 'or not a • moratoriiam should be placed on the construc- 
tion of more coal-fired power plants in the Southwest. 

Much of the information included in this activity, which is a 
simulation of a Senate "fact-finding" hearing, came from the 
actual Senate hearings. Through this simulation students 
will see a Eull spectrum of views and gain an appreciation of 
the complexity of the issues. This ' activity can be used when 
studying contemporary problems. References can be made to simi- 
lar issues raised in the General Allotment Act and. Worcester v. 
Georgia activities included in, this volume. 

Obj ectives : 

1. To weigh the benefits of energy exploration against its 
impact on Indian culture *^and land use and the environment. 

2. To understand the role of a Senate fact-finding committee 
hearing . ' , ' 

3 . To increase awareness. of the decision-making process. 

4. To explore many sides of a complex issue. 

5. To enhance critical thinking ,^ argumentation and decision- 
making skills . ' 

» 

Level : 11th 

Time': One and one-half to two class periods 
Materials: 



Attachment 1 - Background 
Attachment 2 - Roles 
Signs for each role 



Procedure : 



1. Before class, cut apart roles on Attachment 2 and make 
^signs for each role. = 

2. Hand out Attachment 1. Read and discuss. Make reference 
to issues raised in the General Allotment Act and/or *• • 
Worcester v. Georgia activities if used. . 

3. Make a list of all the roles on the board. Briefly discuss 
the roles and make role assignments. All students not 
assigned witness roles should be members of the Senate 
Committee.-. Hand out role cards. 

4. Allow time for students to prepare testimony. Be sure the 
Senate Committee chairperson understands his/her role. 
Instruct chairperson to call witnesses in the following 
suggested order: .Peabody Coal Co. Spokesperson, Black Mesa 
Pipeline Cp. Spokesperson, Utilities Representative, 

BIA Representative, U.S. Geological Survey Representative, 
U.S. Park Service Representative, Navajo Traditionalists, 
Hopi Traditionalists, Navajo Progressive^ , Hopi Progressives 
.Chairman of TMavajo Tribal Council, Chairman of Hopi Tribal 
Council, Hydrologist, Air' Pollution Expert, Reclamation 
Expert. 

5. Set up the room with* the committee facing the audience. 
Place, a -chair . next to the committee for the witness. 

6. Conduct the hearing. . . 

7. Allow time for the committee to deliberate. Have committee 
announce its decision and explain its reasoning, ^Make sure 
ill the issues listed on the committee role, description 
have been discussed. 



Facts for this activity were taken from the following sources: 

■ • 

Gordon, 'Suzanne. Black Mesa: The Angel of Death . New York: 
John Day Company, 1973. . ' 

Joseph, Alvin Jr. "The Murder of the Southwest", Audubon, 
Volume 73, Number 4, July, 1971. 



Copyright New Mexico Law-Related Education Project (All- 
attachments) 1982 • ■ .. 
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BACKGROUND 

• Black Mesa, located in northern Arizona, is barren land 
with little water/ covered with brush and juniper and pinon 
trees. It is in "big sky" -cbuntriy with breath-taking vistas. 
To the Navajo and Hopi . Indians , this 3,3 00 square-^mile plateau 
is home, a sacred center, a burial ground.^ The Navajo call it 
th^ Female Mountain. Nearby is Lukachukai*, the Male Mountain. 
Together they are symbols of the balance of nature which is 
the Navajo's duty to preserve. « • >' 

To the Hopi, Black Mesa id very sacred land. The Hopi are 
an old people, living on their sacred mesas for more than 
seven hundred years. ■ They came into this land when the Great 
Spiritf allowed them entrance, instructing them to keep the land 
in trust until he returned to claim^it. Thus, the Four 'Corners 
region, a region famous as the intersection of the borders of 
Utah, Colorado, Arizona, and New Mexico, is the- Hopi center of 
the universe. They are charged with its care by the Great 
Spirit. The Hopi prophecy, so correct in many of its predic- 
tions, unsettles many observers when they see the beginning of 
the destruction of this region. For it is said that in the 
third war in which the fate of mankind is finally settled", 
only Four Corners will be a^ san'ctuary. It is to this 'place 
that all good people will cdme when the day arrives for the 
great purification. If this land is also 'destroyed, then 
there is no hope for man. All of life will vanish. 

To many environmentalists the prophecy is more than coinci- 
dental. _With scientific understanding of what is going out of 
balance in nature's delicate web of life, dire predictions 
plague them as well. 

Bu^t not everyone feels this way in the Hopi and Navajo Reser 
vations. Many "progressives" feel that day to day poverty is 
more an immediate c:oncern. Sixty to seventy percent unemploy- 
ment rates must be dealt with. A sense of hopelessness, which 
often ends in alcoholism, can be fought^with meaningful employ-, 
ment, money to buy the necessities, schools and opportunities 
for their young, and a secure' knowledge that there is a tomor- 
row to look forward to. 

These opposing positions collided when coal was found on 
Black Mesa as well as in other areas, and an opportunity for 
economic growth was presented. Power plants were planned and 
built for the Southwest, one with the .technology so primitive 
that the plant would not be allowed in states such as Califor- 
nia because of the air pollution. Four Corners was considered 
in the late 6*0 ' s to be one of the worst polluters in the United 
States. Then other coal-fired power plant§ were built, one on 
Lake Powell near Page. The Navajo Power Plant uses coal* from 
Black Mesa. The Mohave Power plant, located some 276 miles 
away, also uses Black Mesa coal. The coal is slurried through 
an underground pipeline after being ground up face-powder fine, 
mixed with water, and pumped thrdugh. Each of the power plants 
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pollutes the" air in the area encompassing many of the monuments, 
parks, and recreation areas found in the Southwest. 

But overriding all of these concerns has been the growing 
need for more and more electricity. It is needed for the lights 
of the Las .Vegas Strip as well as. for all the TV s , ^radios , ■ 
dishwashers, cbmpactets , sterns, washers, dryers, and air 
conditioners of -Los Angeles. For that is where the energy from 
Black Mesa is ^ping. For . the Southwest it means more coal,' 
more water, more air pollution. But is also means more jobs, 
more security^ jbetter schools, a hopeful future for many In- 
dians. Up un-til the late 70's, the demand for electricity 
was doubling every 10 years,. That demand is now going down. 
Even so, the West ^till gets the' energy and the Southwest the.. .. 

pollution. • . - ■ J 

And for the Indians? The impact of the coal industry on 
the Navajo and Hopi* is both posi,tive and negative. A host of 
economic, legal and cultural issu^s" nee^ to be examined. The 
.historic conflict of Indian culture and land use with the 
^white man's culture, laws and know-how continues in the struggle 
over Black Mesa. ' 
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ROLES ' 
SENATE FACT FINDING COMMITTEE (7 or more roles) 



2. 
3. 



You should- select a person to act as chairperson^ He/she will 
be responsible for calling and dismissingy witnesses and asking 
for questions from the other senators. 

The purpose of this hearing is* to determine if further investi- 
gation is necessary in the strip-mining of. Black Mesa, You 
will- hrear testimony representing a variety of points of view. 
You will all afek questions of each witness after his/her testi- - 
raony. . . 

In making your decision, you Will address the following issues: 

1. Is the strip-mining helping or hindering the Navajos and 

Hop-is? \ ■ ■ . ^ ^. -. 

Are the coal * companies livdng up to the agreements in the " 
contracts? 

Will the water depletion (usage) cause serious problems in 
the area in future years? Should the government take some 
action-to prevent this? - 

Are there sufficient air pollution controls on the power 
plants or should the government take some' action? • 
Is the water pollution serious enough to make the government 
\ take action? 

6. Was there suff icient ' support from the Navajo and Hopi 
, people to make the contracts in th^ first place? 

7. ^^ Is the presence of coal companies destroying traditional 
^ cultures and ways of life? ; - 

8. \ Did, the Bureau of Indian Affairs give adequate advise to 
' the Indians before they signed the contracts?- Are the 

\ government agencies adequately protecting the interests 
of the Indians? , . 

Your, answers to these issues should help you to determine 
whether further investigation ds needed." 

•You should take notes on the testimony of each witness , listening 
carefully for information that is in conflict with testimony 
from i^nother source. Ask questions to clarify issues. 

As a committee, you will;> decide eitheif i^ 

(1) that further investigation is necessary, or 

(2) that what is being done' at Black Mesa is generally good 
for the Indians, the po'wer companies, and the American' 
people. I * 

Further investigation could lead to legislation to correct the / 
situation if you determine that changes are needed. 
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HOPI TRADITIONALISTS (1-2 roles) , . 

You ^believe that you- are the "keep'ers of the earth." Your 
Hopi grophecy wa<rns about the destruction of the Four Corners 
Region, where the white ^raan -har^s drawn the four corners of 
' four states. This is the center of the earth, you believe. 
Your prophecy says that when the sacred center is destroyed, 
that will be the end of the' earth. 

The strip-raining is destroying the earth and- is taking your/ 
precious water. You see* evidence that you:r springs, wells/and 
groundwater supplies are jurying up and will not be adequate for 
your farming of- corn and beans. They are the basis for your 
. .Hopi way/of ;,life. These crops are the' center of religious 
cereraonles celebrated for a .thousand years* 

You are worried that the air pollution is destroying your skies. 
Runoff from 'spoil' bank^ at the raine (ridges of overburden left 
frora stripping)' run into the washes that end up in your fields. 
If 'the' runoff carries ^darigerous sulfur concentrates frora the 
raine, your^ fields will be ruined. 

You never agreed to the lease with Peabody. The BIA forced the 
Hopi to hold elections for 'a tribal council. They did this in 
order to establish a governraent that would sign contracts with 
the coal corapanies. Only 651 Hopis out of 4,000 Uook part in 
the elections. You don't believe in .this forra of i government 
^ because it goes against your traditional ways of government and 

law. Nevertheless, the. BIA recognized the vote a^ valid and 
had the tribal council sign the contract with Peabody; it 
represented the will of less than 1/3 of the Hopij people. It 
has vet to be read or expriained fully to Hopi traditionalists. 

CHAIRMAN OF THE NAVAJO TRIBAL COUNCIL | 

Your position (and these are the words of the actual chair- 
man) is the following: "St\ip-mi.ning .doesn ' t replly .bother 
me because, first of all, .an^resource that is on the reser- 
vation under the ground is" for the Navajo to utilize... What 
bothers you is, that the tribe does not own the power plants. 
If the tribe owned the plants, it would help build a perma- 
nent econorfJic base on the reservation. The tribe would then 
sell the -piWer and receive all the economic benefits rather 
xthan the' on^^tenth that the Navajos do receive from the sale 
§f energy or power. ^hat also bothers yoq is that Peabody 
only pays the tribe 25<^ per ton of coal. The cost of coal has 
' gone up alot «ince the contract was signed. The tribe got 
very bad advice from the BIA before signing the contract, 
which made no provision »for inflation. The tribe is now locked 
into a very low rate for tts coal. 
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U.S. GEOLOGICAL SURVEY - WATER RESOURCES DIVISION REPRESENTATIVE 

Your preliminary calculations of the long-ter.ra effects of the 
Peaboc^y Coal Company ' s depletion of groundwater supplies in 
the Black Mesa area are discouraging. You expect the water 
table tp be lowered about 100 feet at Kayenta (northwest of 
the mesa) over a 3 0 year period with lesser water level declines 
occurring at several other areas close by Black Mesa. " 



UNITED STATES PARK SERVICE REPRESENTATIVE. 

You are a Park Ranger at Navajo National Monument just across _ 
the highway from Black Mesa some 26/m.iles. The streams that 
used to run seasonally are no longer running. They were fed 
from underground sources. Air' quality has declined since the 
Navajo Power 'Plant, and Four Cornei^s have been operating. In 
the Southwest, "the "Enchanted Wilderness of the Colorado - y^^ 
Plateau," there are 6 national parks, 28 national monuments, 
2 national recreation areas ^ scores of national historic land^ 
marks and state parks, and 39 Indian reservations that can be 
adversely affected by air and water pollution from the strip- 
ping and burni'ng of coal . 



. ^. NAVAJO TRADITIONALISTS (1-2 regies) 

Traditionalists want to preserve the old ways. You believe that 
Black Mesa is sacred land. The earth is your Mother and the 
.sky .is your Father. -It is sacred land with many "ancient ones" 
buried here. It bothers you to see the earth ripped up by tfie' 
strip-mining, and the air pollution caused by the burning of 
thfe coal. 

7 5 families have had to be' relocated far from their Black Mesa 
homes as the strip-miaing crosses the mesa..' You are" intruding 
on -other Navajos' allotted lands. They build white man's houses 
for you instead of your warm hogans. 

'On the mesa they have cut many new roads and have bulldozed 
'away many of the junipers and pinon forests. Company coal trucks 

rumbling by at all hours destroy the quiteness and privacy* you 

used to enjoy. . ' ^ ^ 

You have heard that Peabody^'has dug very deep wells. They are 
draining off the underground water that used to feed the springs. 
Now you are worried about your drinking water and water for 
your sheep. Springs are drying up. 

' They have fenced off yoiir grazing lands.. You have no access to 
/ them even after they h^ve reclaimed the land. They tell you to 
keep your sheep off until they tell you otherwise. 

They have changed the way the mesa looks.. They have 'changed; 
your way of life. You- feel ypur way of life is threatened. 
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AIR Pollution- expert 

The Black Mesa Coal' is low in sulphur -^but'it still burns 
very dirty. This would not be a problem if the power plants 
used, the latest in. air pollution technology. If they are as 
reluctant as the Four Corners to install adequate scrubbers 
and electro-static precipitators (they remove sulphur and par- 
ticles of fly ash from the .gases that escape into the atmos- 
phere) we are in trouble. I/t has taken us eleven years of 
hearings and law suits to force its clean-up. Air pollution 
f rom"coal-f ired power plants causes health problems - respir- 
atory diseases and injury to plants and animals. The contracts 
#ith the Indians have all stipulated the use of the latest 
technology. ..Since the Departments of Interior and Health 
and Welfare are charged with protection of the Indians, it is 
not understandable- as to why the government has not made the 
energy companies -stick to the promises of their contracts. 

RECLAMATION EXPERT' 

It is not possible to expect the same results from reclamation 
as one can in the East. With less that 12 inches of rainfall 
a year, i/ery different methods have to be used. The top soil 
and overburden .(strata above coal) must first be removed and t 
saved. After the coal is mined, the overburden and top soil 
must be carefully put back. Peabody did not do this until 
forced to by the National Strip Mine Law passed in' 1977 . Un- 
fortunately, this law doesn't cover what was "reclaimed" before 
1977. •• /■ ■ 

" PEABODY COAL COMPANY SPOKESPERSON 

In 1964 we signed 66 leases covering 35,000 acres of the mesa 
with another 40,000 acres in the area jointly claimed by the 
Hopi arid Navajo. Reservations. This land is known to contain 
.=.337 million tons of coal lying in seams up to 8 feet thick near 
the surface. We pay the Indians 25<i: per ton of coal. With - 
roylaties as well we will pay the Navajo tribe $14.5 million 
during th^ course of . the leases. An additional $58.5 million 
will be given to individual leasees. We will reclaim the land. 
We have to fence it to keep Navajo sheep off of the fragile new 
plants . 



.# 



BUREAU OF INDIAN AFFAIJ^S REPRESENTATIVE' 



■I 
\ 



/ You negotiated the- contracts for the Indians firmly believing 

/ that it was in the best ' interest of the tribes. They have the 

/ coal and no technical' expertise. ■ =The industries have the 

/ teclinology but no coal. A perfect fit. 
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- *• HOPI PROGRESSIVES (1-2 roles) 

The "traditionalists" argue that the "contract with Peabody was 
approved by less than one-third of the voters. That is their 
fault if they chose not to participate in the election. We 
won a majority of the votes cast. 

We'; cannot depend on our farming as the only economic means of 
survival. We have a small population, only 5,000. Our reser- 
/vation lies within the much larger Navajo reservation with 
130, 000 people and still growing. l^hey.are pressing in on us, 
simply taking our land when they need it. We have had little 
help from the federal government in stopping this. We must 
stop it ourselves by growing as a people. We can only grow 
if we can feed a growing population. Jobs will bring in the " 
money to encourage peopTe to- have larger families. Our farm- 
ing cannot do that. It is marginal now because of a scarcity 
of water** 

Mining, on Black Mesa has scarred the land. But Peabody has to 
live up to the contract which guarantees a return of the land 
"in as good condition as received, except for the prdinary 
wear, tear, and depletion incident to mining operation." 
They have agreed to reseed the "areas where strip mining activ- 
ities have been. completed and- to bear the full expense of such a 
reseeding program." We have to trust them because we need the 
jobs desparately. 



HYDROLOGIST 

You are an expert in the s'udy of water. Peabody has sunk wells 
to a deep aquifer some 2, 000 feet. They have lined them with*' 
casing to avoid draining the higher reserves of water. You 
believe there has been and will continue to be seepage, cracking 
and shifting of strata, making it more than likely that the 
Indians* water will be depleted. In an area where water is 
very scarce, this could destroy their ability to exist. Threat 
of acid drainage into water suppl..es is very real. Also, seep- 
age into the washes that feed into Indian fields can bring sul- 
phur, salts, and weathered or disintegrated shale flooding into 
the fields, destroying the potential ■ for farming. 



BLAC ' MESA PIPELINE COMPANY SPOKESPERSON 

We buy the coal from • Black Mesa Mine #2, grind it up face-pov/der 
fine, mix it with water .and slurry or pump it 273. 6 miles to 
Bullhead City v/here it .is separated from the water. Then it Is 
. burned in the Mo'jave Power Plant. We use from 2, 000 to 4,500 
gallons of water per minute drawn from wells some 2,000 -feet 
deep. , 
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CHAIRMAN OF THE HOPI TRIBAL COUNCIL 

You should have nothing but praise for. the power companies and 
the mines. They are providing employment for your people who 
have heretofore had to rely on farming as a way of life- You 
should claim that the Traditionalists are troublemakers with 

no support in the tribe itself. • - 

■5 * ■■■ ■ _ ■ 

NAVAJO PROGRESSIVES (1-2 roles) 

Progressives are those who .want to abandon the old ways to help 
raise the standard of living of Navajos. New ways mean pro- 
gress through economic development. You support the 1957 lease 
with Utah* Mining and Construction of coaT lands that provide 
coal for the Four Corners plant; the i960 lease of land for the . 
Four Corners ^Power Plant; the 1964 lease to Peabody Coal Co; 
on Black Mesa, the 1966 joint .lease with the Hopis to Peabody 
for more Black Mesa acreage. All of this ^translates into "new 
jobs, large tax benef its royalties . 

Royalty payments average around 25 cents per ton, giving the 
tribe some $58.5 million over the life of the lease, 'in addi- 
tion the Navajo tribe will receive $5 an- acre-f-oot of water 
with some 110,000 acre feet or $550,000. 

Peabody has guaranteed that 75% of the miners hired are Navajo, 
totaling 375 jobs. They pay prevailing wages which average 
better than $15,0 00 a year. 

Until the energy industry moved into, the area the only jobs 
Sad been sheep grazing. The land has t>een overgrazed and ^ 
can carry fewer sheep'. The populal^ion of the tribe is growing 
rapidly. The standard of living on the reservation is far 
.below the national standard. In 1970 the mean annual income 
was less than $700. More than a fifth of the population was 
not able to get jobs. To get jobs for many meant leaving the 
reservation, homes, f amily friends . Now, with the mine on 
Black Mesa you have work. 

~~UTILiTiEs""REPRisENTATIVE^ 

Vie have to use the coal where it exists. The Navajos and Hopis 
have a great deal of coal on their land. We buy. the coal from 
Peabody or from Utah Mining who lease the land from the Indians. 
We burn the coal in our power plants to generate electricity. 
We ar'e an energy greedy nation and our greatness depends on our 
^ability to provide electricity. The Indians get rich from their 
coal but they are also helping the rest of the nation. The 
Four Corners Power Plant located next to Farmington, New Mexico, 
generates over 2 million megawatts of electricity, enough for 
some 2, 000, 000 people. The Navajo Power Plant next to^^Page, 
Arizona, which gets' its coal from Black Mesa Mine #1, generates 
2,300 megawatts and the Mojave Power Plant close to Bullhead 
City, some 1,500 megawatts. 
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Title: THE ROAD TO CITIZENSHIP: A HISTORY. OF VOTING RIGHTS 



Introduction ;^ i 

This activity has students -play the roles of a variety, of 
Americans who take. their places ^n the "road to citizenship" 
over a period of almost two-hundred years. Up . to the time of 
the I4th Amendment, the Supreme Court considered the- states 
the source of citizenship, thus allowing them the right to 
determine voter qualifications. It took Amendments 15, 19, 
23, 24 and 26 to secure the right to vote for all persons 18 
and older. This role play can be used effectively as . a cul- 
minating activity near the end of a U.S. history course. It 
will serve as an excellent review of constitutional amendments 
and the issue of state vs. federal power. It will also ad- 
dress probing questions about the rights and responsibilities 
of citizens. 

Objectives : 

1. To recognize the right to vote as a basic right of citizen-' 
ship. 0 . * 

2. To understand which segments in society could and could not 
vote during different periods in history. , 

3. To understand the issue of state vs. federal power with 
' respect to vo'ting rights. ^ ^ ' 

4. To reinforce understanding of Amendments- 14 , 15, 19, 23, 

. 24 and 26. ' / 

Level: 8th (advanced) and 11th 
Time: One or more class periods ^ 

Materials : ;^ ' ^ . ' 

Attachment 1 - The Road co Citizenship : A History . of Voting Rights 
-Attachment 2 - Roles . ^ 

One sign for each role on Attachment 2 

Butcher paper - (or blackboard) for drawing "'road to citizenship" 

Procedure: . ■ . 

1. Before class, make copy of role descriptions on Attachment 2 
and cut apart. Make a sign for each role f6r students to . - 
pin on.. Make copies of Attachment 1 for alL students: 
Either on butcher paper taped along one wall or on black- 
board, draw the "road to citizenship" as follows: • . 

Limited Right | i i ^ ^Ig^t to 

to Vote 1792-1829 1830-1875 ■ [ 1876-1945 ' 1945-Present 
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2. Hand out Attachment 1. Read background information, dis- 
cussing questions in the first apragraph if desired. 

3. Explain that students will take the roles of people during 
various periods in history who could or could not. vote. 
Hand out role cards and sign^. Explain that each role will 
represent one or .more periods of history.' (If there are 
more than 24 students, have, pairs of students share roles 
which have more than one time period.) . The roles are 
marked Period 1,2,3 and/or 4. When their time period is 
called, students will stand up ^ and read their role cards ^ 
in the nuiP-bered sequence indicated on the cards. If their 
roles indicate that they have the right to vote , they 
should take a place on the "road to citizenship." 

4. Read background for Period 1, 1792-1829 on Attachment 1. 
Then ask "Who is a' citizen? Who has the right to vote? 
.Ask those persons with roles 'in that period to stand and 

read their roles in numerical order (1-8). They will 
either take their^ place in the "road to citizenship" or 
will sit »down. - 

5. Read background for Period 2, 1830-1875. Follow same pro- 
cedures as in #4 for roles 9-20.- 

6. Read background for Period 3, 1876-1945. Same procedure 

^ for roles 21-3 0. S6me of the students will have to leave ^ 
the "road" and go back to their seats because of disen- - 
f ranchisement . ^ * 

7. Read background for Period 4, 1945-Present. Same procedure 
for roles 31-38-. • ^ ^ 

8. Questions for discussion during debriefing: 

a. Why did property reqtiirements exist for voting? , 
' b!' Why would the frontier regions be-the first to drop • 
the requirement? , - * 

c What influence did this have on the other states? 

d! Why were the stktes allowed to set voter qualifications 
and not the federal government? ^ . ^ 

e The 14th Amendment promised^ much^ and gave little m* 

way of protection to voters' rights. Wh/ do you think 
the Supreme Court ^was still reluctant to deal .with voter 
qualification even in national elections? 

f . Why were ^the five amendments necessary to broaden 
suffrage? " - * ' ^ . . , . n 

g. Looking at 'the history of . the "road to citizenship, 
how would you describe it? , 

' h. Why^^are votihg rights considered to be the most basic 
right of citizenship? 



Copyright New Mexico Law- Related Education Project (All 
attachments) 1982. 
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THE ROAD TO CITIZENSHIP: 
A HISTORY OF VOTING RIGHTS 



Background 

What does "citizenship" ra^an? What, if any, are the basic 
rights of a U.S. ci-tizen? What, if any, are his or her duties? 

. Foi;mer Chief Justice Earl Warren defined citizenship as 
"man's basic right, for it is nothing less than the right to 
have rights. Remove this priceless possession and there r-emains 
a stateless person disgraced and degraded in the eyes of his 
countrymen." 

Certainly the right to vote has becpme basic to the meaning 
of citizenship. It opens the door to "the right to have rights" 
because it gr^ts the right to participate in the political 
process. ~ ' , 

From 1792 to 1868 the Supreme Court insisted that the' states 
should determine who should vote. It based this view on Article 
I, Section 2, of the Constitution which implied that if a person 
was- Eligible to vote in a state, then he was eligible to vote 
on the national .level. Thus, the states were given the power ' 
to determine voter qualifications, not the federal government. 

The states have used ^j^his power not only to determine who 
shall vote but who shall not vote. States fiave historically 
denied^ suffrage to certain segments of the society, 'thus, par- 
ticipation in the political process. In the earliest years, 
suffrage was the exclusive 2:ight of free, white, adult mal^s 
owning pjcroperty. These qualifications, however, were the 'first 
limitations on voting rights to be dropped. ^ 

. When the 14th Amendment was ratified in 18 68, the Supreme 
Court clearly had the right to determine matters concerning 
voting rights on the national level. The amendment states that 
any person born or naturalized in the United' States was* a citi - 
zen of the nation as well as the state in which he lived. 
The Constitution^ now made the federal government the source of 
citiz^enship as wlill as the state. States could -no longer 'limit 
or -deny the rights and privileges of . national Citizen's. ^ The ^ 
Supreme' Court chose, hov/ever, to leave voter qualifications in 
the hands of the states, unless there was a clear violation of 
the. 14th Amendment. The states proceeded to successfully limit 
black suffrage by the use of literacy tests, poll taxes and 
white primaries. The franchise was safely kept in the hands of 
white males. „ 

Because the Supreme Court chose not to confront the states' 
limitations on the right to vote, it took the 15th, L9th, 23rd, 
24th and 26th Amendments, to secure the right for all persons 
18 years of age and older. The Supreme Court, at last, had 
to begin to assume its responsibility for federal authority ^ 
over voting rights, particularly, after the Voting Rights Act 
of 1965 was passed. By 1972 all Americans 18* years of age and 
older legally had the right to vote. ; . 
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The road to ^citizenship has been a long one, traveled by 
millions, many of , whom have been denied their right to par- - 
ticipate in the political process through the franchise. 

Amendments Extending 'Citizenship and the Right to Vote 

14th Amendment (1868) - All persons born or naturalized' in the 
United' States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the' State wherein they 
reside. No State shall make or enforce any law, which shall 
abridge the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, liberty, 
or property, .without due process- of law, nor deny to any person 
within its jurisdiction the equal protection of the laws. 
(Section 1) 

15th Amendment (1870) - The right of citizens of the United 
States to vote shall not be denied or abridged by the United \ 
States or by any State on account of race, color, or previous \ 
condition of servitude. (Section 1) 



9 th Amendment (1920) - The^ right of citizens of the United 
;tates to vote 'shall not be denied or abridged by the Unitea 



1_^ 
SI 

States or by any States on account of sex. 



23rd Amendment (1961) --The District constituting the seat of 
Government of the United States shall appoint in such manner 
as the Congress may direct: ■ 

A number of electors of President and Vic^President equal 
to the whole number of ' Senators and Representatives in Congress 
to which the' District would be^ entitled ^if it were a State.... 
for the purposes of the election of President and Vice-Presi- 
dent. (Section 1) ' . " , 

24th Amendment (1964) - The right of citizens of the United 
States to vote in any primary or other election for President 
or Vice-President, for electors for President or Vice-Presi- 
dent, or for Senator br Representative in Congress, shall not 
be denied or agridged by the United States or any State by 
reason of failure to pay any poll tax or other tax. (Section 1) 

2 6th Amendment (1971) - The right of citizens of the United 
States, who are eighteen years of a^e or older, to vote shall 
not be denied or agridged^ by the United States- or by any State 
on account of age. (Section 1) , _ 
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Background Material for the Time Periods 



PERIOD 1 
1792^-1829 



PERIOD 2 
1830-1875 



PERIOD 3 
1876-1945 



PERIOD 4 
1945-Present 



The nation was just begj-nning under the Consti- 
tution. Many of our colonial experiences would 
follow us into independence. One was the 
English property requirement for the privilege 
to vote. Citizenship was generally thought of 
as being a result of being born in that country 
but it did not carry with it the right to vote. 

With frontier states granting universal manhood^ 
suffrage, the older states followed . suit . 
Andrew Jackson's presidency helped' to speed the 
dropping of the property qualification. The 14t'h 
Amendment ratified in 1868 was meant to grant 
citizenship to the blac]. . a/s.well as voting 
rights. Many blacks voted during this early 
Reconstruction period. 

Despite ^tfie 14th and 15th Amendments the blacks 
were denied their voting rights. After Recon- 
struction the Supreme Court allowed .the states 
to continue to set voter qualifications. - They 
were creative in designing ways to keep the blacks 
from the polls. Women were finally granted the 
suffrage through the igth Amendment and by an act 
of Congress, so were ^Indians . 

This period is sometimes known as the Se.cond " 
Reconstruction period. Harry Trrnnan set the - 
federal tone by desegregating the armed fotces. 
A series of laws began to lay the groundwork ^ 
for the 1965 Voting Rights Act and ^other civil 
rights acts. . ^. 



/3 O 



270 



ATTACHMENT 2; 

ROLES 



INDIAN 

1. (Period 1) I, am a native of this land, I fought with the 
English against the French but I cannot be a citizen 
according to the Vhite man' s law, I cannot vote. 

27. (Period 3) I am now a citizen of the United States and can 
vote, in state and national elections. The Shyder Act was 
^■v passed in 1924, giving citizenship to all Indians born in 

the United States living on a reservation. 

^ ^ ^- FREE BLACK 

2. (Period 1) I have served in the Revoluti :nary War and 
the War of 1812. I own property but because I am black 
I cannot vote* 

11, (Period 2) In the Supreme Court decision handed down in 
the Dred Scott case in 1857, blacks are not citizens at 
all. We have no * protection under the law, no rights, even 
though we are not slaves. 

LABORER IN'' MASSACHUSETTS 

3. (Period 1) The law in this state says that in order to 
vote, a man must own at least 50 acres of land. I own 
nothing. I am still considered a citizen, but what good 
does that do if I can't vote? 

10. (Period 2) Property rights. for voting have been dropped 
throughput the nation. Now I can vote. 

• " — — — — 

WOMAN *' " p . 

4. (Period 1) I have pioneered side by side with my husband 
but I cannot vote. • 

20. (Period 2) Women still don't have the right -to vote.- In 
1872 Mrs. Virginia Minor =tried to register to vpte in Mis- 
souri. When the registrar refused to let her> she filed a 
° " law suit which went to the Supreme Court. She said' that 

the 14th Amendment guaranteed her citizenship and the right 
to vote and her state could jnot interfere with tho.se rights. 
The Supreme Court . did not agree. In 1875 the Court decided 
that it was up to the states to grant 'or restrict the right- 
to vote. • 



26. 



(Period 3) Women have at last won the right to vote, after 
decades of struggle. The 19th Amendment was ratified in 
1920. It says, "Tiie right o£ citiz^s of the United States 
to vote shall not be denied 'dr abridged by the United 
States' or by any state on account of sex." 
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VIRGINIA PLANTER o , . 

5. (Period 1^ I own 1,000 acres and I am one of the elite 
in my state. 1^ of course, have the right to vote. . 

• , * 

NORTH CAROLINA FARMER 

« 

6. (Period 1) I can vote in. elections for the lower house of 
. the state legislature, but to vote for representatives in- ^ 

the upper house I have to have 5 0 acres. I don't own. that 
much so i can't vote. 

9. ^ (Period 2) I can vote now because all states dropped 

property requirements after Andrew Jackson became President. 

' . * V VERMONT LOGGER 

7. (Period 1) Ever since we broke from New Hampshire and New 
York and later when we became a state in 17 92 all white men 
have been granted the. right to vote. <^ 

KENTUCKY FRONTIERSMAN 

8. (Period 1) Why would we want a property ^ requirement on 
the frontier? Why there's land for the taking. Every 
adult white male has ^always had the vote. 

BLACK r4AN FROM SOUTHERN STATE 

12-. (Period 2) 1 >pow have the right to vote because of the 

14th and 15th Amendments.* Read the 14th and 15th Amendments. 

21. CPeriod 3) I tried to vote in 1876 as usual but an elec- 
tion official refused by vote. A. suit followed and- went - 
to the Supreme Cour-t on the basis that the 15th Amendment , 
had been violated. The Supreme Court ruled that tjie 15th • 
does not give the right to vote to anyone; it only protects 
me from discrimination "when I try to vote. The Court said 
that there was no evidence that my vote was not counted 
because I am black. If that wasn ' t evidence , I don't know 
what is! I have lost the vote. , ^ . 
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BLACK MAN FROM LOUISIANA 

13. (Period 2) I have the right to vote now because of .>the 
14th and 15th Amendments. 



22. (Period 3) I was with a group of black men Who tried to 
*• vote, but the whites wouldn't let us^. We took over the 
courthouse and there^was a shoot-ou£"in which 60 bLack 
men were killed. We filed suit on the basis that our 15th 
Amendment rights had been violated. Our case went to the 
Supreme Court. in 1876. The Court ruled against us. It 
said that the'^ incident was. not a clear case of discrimina- 
tion. It said that it* was not clear the" people Were killed 
to keep them from voting because they were black. I dqn't 
think the- Court's reasoning makes sense. ^ But^ we have lost 
the right to vote in Louisiana. 

. . BLACK MAN FROM OKLAHOMA*" . ^ 

14. (Period 2) I have the- right ^to vote now because of the 
14th and 15th Amendments. 

25. (Period 3) Oklahoma passed a law saying we had to either' 
(1) pass a literacy test to vote, or (2) have proof that' 
our grandfathers voted** in 1866. The whites could prove 
the second part so they were exempt from the literacy test. 
Of course we blacks couldn't prove the second part so we 
had to read some hard, material flrom the Constitution to 

' 'be able to vote. We all failed it. We filed suit. and 

eventually the Supreme Court struck down the second part 
* . Qf the law, the "grandfather -clause, "* but upheld the 
-^l^iteracy test". We lost the right to vote. * - j 



' ■ BLACK MAN FROM NORTH CAROLINA " « ' 

15. (Pteriod 2) I have the tight to vote because of the 14th 
and 15th Amendments. 

31. (Period 4) A North Carolina law required that all voters 
• ^ * be able to read and write a section of the state constitu- 
tion in English. I couldn't do It because they chose the 
hardest section. A suit was filed a?nd the Supreme Court 
ruled in 1959 that they thought a literacy test was a good 
idea and that it, ^idn 't violate the 15th Amendment. We 
lost the right to vote in North Carolina because our schools 
are poor; we don't learn to read'very well. 
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4........-..........--4 

BLACK MAN 



BLACK MAN FROM TEXAS 

16. (Period 2) I have the right to vote because of the 14th 
and 15th Amendments . p ^ 

28. (Period 3) To vote in a Democratic primar^ in Texas means 
that's the election. No other party ha4 a, chance to win 
in the general election. Texas passed a law in. 1927 for- 
^ bidding blacks .the, right to vot6* in .the Democratic primary, 
"The Supreme Court struck it down. Then the legislature 
passed another law in 1935 limiting /Democratic , party mem- 
bership to whites. The Supreme Court upheld it as consti- 
* tutional so we blacks are now disenfranchised. We don ' t" 
■ have the right to vote. , ' ■ • ■ 

BLACK MAN FROM GEORGIA , • 

17. - (Period 2) I have the tight to vote -because, of the 14th' 

and 15th Amendments. _ ; 

30. (Period 3) The s'tate began charging a tax to vote cabled 
a 'poll *ax. Money is -sca-r-ce for blacJcs_'so„„lt_has; kept us 



from vo&g. It was challenged ' in" the Suprem^ Court' in 
1937 and the poll tax was upheld as constitutional . ^We 
have lost our right to vote, 
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BLACK MAN FROM VIRGINIA , 

(Peri6d 2) I have the right to vote because- of the l/4th 
and l5th Amendments. , ' ' 



33- (Period 4) The poll tax has been abolished by the 24th ' 
Amendment/as of 1964. (Read, amendment) There was a test 
^ -case in Virginia and it was held that poll taxes were il- 
legal not only ^on na-tional elections but in state and local 
elections as well. I da^dn't lose my right to vote., 

^ . -- 

6LACK MAN FROM SOIJTH.. CAROLINA 

h19'. "'period 2) I have the right to vote because of the 14th 
and. 15 th- Amendments. 

34 (Period 4) In 1965 the Voting Rights Act was passed. It 
' suspended all literacy tests. It provided for federal _ . 
'supervision of federal registration of ^oters in 6 statiGS 
to make slire that na racial discrimination invoter regis- 
- tration was allowed. It is the most effective civil rights 
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CHINESE ALIEN, LIVING IN UNITED^ STATES 

I 

23. (Period 3) I am Chinese and have been living here since 

' 1876*. My children were born her^ but I cannot be a citi- 
zen because, of the Chinese Exclusion Act which denies me 
the right to^ever become a U.S. citizen. I pay taxes buti . 
I cannot vote. ' \ ' i 

- - — ■ 

" ^ ^ CHlNEiSE MALE BORN OF 'ALIEN PARENTS ^ . 

24. <Pdtiod 3)' My parents are alien and cannot become citi- 
zens b'^cause^t'Jiey' are Chinese. But I Was born here. I am/ 
ther;efore ^-Aativ^e borh citizen . We have been declared 
citizens by ^' Supt-eme' Court decision in\ 1898. I have the 
right|* tO'Vote. ^ \ 



\ \ PUERTO RICANS AND VIRGIN- ISLANDERS^^ 

, ' ' ■ ^ ; ■ , ■ ■ . ■ . \ ^ 1 . . 

29. (Period 3) Puerto Rico was annexed by the United States 
after ^the Spariish-American War and Puertd Ricans were 
granted' citizenship in 1917>- The Virgin rislands were pur- 
chased from Denmark in 1917. The natives^ were made citi-^ 
'zensf in 1927. "^We can vote in national primaries for Presi- 
' . d'fent! but we- cannot vote in the general election. 



RESIDENT OF WASHINGTON, D.C, 



/ 



32. (Periled 4) I have never been able to vo-^e in national 



elections , 
nati 
for 
23rd 



The 23rd Amendment now gives residents of the 
itol the right to vote in national elections / 



on * s cap] 

presideht^ and vice-president as of 19,61 < 
Amendment)., 

18 YEAR OLD 



(Read the 



35. 



(Per 



I nolw 
were 



iod 4) Because 'of the 26th Amendment ratified in 1971 
have the right to vote. Before this, 18 y^ar olds 
eligible for the drift but were "njbt jallowed to vote. 



36. 



(P 

out 
se 



,(::ONVICTED FELON \ 

erliod 4^ * I have lost my right to vote; even ..aftet I 

of prison. I will have to pay taxes i and social 
culrity. But I cannot vote. . ' ' ' 



get 
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ILLEGAL ALIEN ... 

,37. (Period "4) I too have to pay taxes and social security 
out of* my small wages. I've never filled out an income 
tax form so I haven't gotten anything back. When I go 
back to. Mexico the United States government has made ' 
money of f of me. Qf course, I will n.ever have a chance to 
vote a;id probably dan I'never become a citizen of this 
count;ry . ' " 



, I 

REFUGEES OF , THE '70'S(^-- CUBANS; VIETNAMESE, HAITIANS. 



1 



38. I /(Period 4) I am a representative of the Vietnamese Boat- 
i>eo the Cubans, and the' Haitians, all of whom just 

fentered this country within the last 10 years. All of 
J^^us were given "parole asylum status" which means we can 
(J^tay here \intil a decision can be made about us. 'We are 
Tiot citizens and therefore have few rights. The Cubans 
will be granted "adjustment of status" which means that 
they can become immigrants in the legal sense and ul- 
timately become naturalized citizens . / 
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/ EVALUATION, QUES;riONNAIRE 
y "law IN* U.S. HISTORY 



The New Mexico Law-Related Education Project is interested in learning 
about your reactions to these materials. Please complete this questionnaire 
and return it to the address below. 

.1. Which of the activities did you find most useful?. PLEASE EXPLAIN. 



.2. Which of the activities did you find laast useful? PLEASE EXPLAIN. 



3. Which activities did you decide not to use? PLEASE EXPLAIN.' 



4. What suggestions do you have for improving this resource manual? 



New Mexico Law-Related ' Educaton "Project 
State Bar of New Mexico 

P.O. Box 25833 
Albuquerque, NM 87125 
•(505) 842-6136 
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